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IX THE

UNITED STATES

iRCUiT Court of Appeals

FOR THE

NINTH CIRCUIT.

McDonald,
Plaintiff,

vs.

. ^. HANNAH AXD KATE
E. HANNAH,

Defendants.

Ix THE Circuit Court of the Uxited States for

THE District of Washixotox.— Westerx
Divisiox, February Term, 1892.

Be it remembered: That on the 21st day of Decemher,

1891, there was duly filed in said Circuit Court of the United

States for the District of Washington, Western Division,

a complaint in words and figures as follows, to-wit :



In the Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald, \

Plaintiff, I

vs.
(

DoLPHUS B. Hannah and (

Kate E. Hannah, \

Defendants. /

I.

The above named plaintiff, F. V. McDonald, alleges :

That he is a citizen of the State of California, and that the

defendants are citizens of the State of Washington.

II.

That the plaintiff is owner in fee of, and has a right to,

and is entitled to the possession of the real property situ-

ated in the City of Tacoma, State of Washington, and
described as follows : Commencing fifty-three and one-third

(53J) chains north, and six (6) chains east of the southwest
corner of section five (5), in township twenty (20) north of

range three (3), east of the Willamette meridian ; thence
running east six chains ; thence south six and two-thirds

(6f) chains ; thence west six (6) cliains ; thence north six

and two-thirds (6|) chains to the place of beginning.

III.

That the defendants are in tlie actual possession of said

premises and wrongfully withhold the same from the
plaintiff. That about the month of December, 1888, while
plaintiff was seized in fee of said premises, said defendants
unlawfullv entered into the possession thereof and still

continue to wrongfully withhold the same from the plain tiff.

IV.

That the property described in this complaint and
involved in this action exceeds in value the sum of five

thousand dollars ($5000.00.)



V.

Plaintiff asks judgment against defendants

First: For tlie possession of tlie property described in

this complaint.

Second : For the costs and disbursements of this action.

John C. Stallcup & W. Scott Beebe,
Attorneys for Plaintiff.

State of Washington, >
• / ss

Count}' of Pierce.
)

I, J. C. Stallcup, being first duly sworn, say, that I am
one of the attorneys for the plaintiff herein, and that the

foregoing complaint is true as I veril}' believe, and that I

make this verification because the plaintiff is not within
this state. John C. Stallcup.

Subscribed and sworn to before me this 21st day of

December, 1891. A. Reeves Ayres, [Seal.']

U. S. Commissioner.

endorsement.

No. 113, Law. F.V. McDonald i-s.Dolphus B.Hannah
and Kate E. Hannah. Complaint. Filed December 21,

1891. A. Reeves Avers, clerk. W. Scott Beebe and J. C.

Stallcup for plaintiff.

And, afterwards, to-wit : On the 21st day of December,
1891, there was dul}' issued out of said court, a summons in

words and figures as follows, to-wit :

UNITED STATES OF AMERICA.
In the Circuit Court of the United States, Ninth

Judicial Circuit, District of Washing-
ton.— Western Division.

P
. V. McDonald,

\ Action brought in the said Cir-
rlaintljj,

I
c^it Court, and the complaint

VS.
[

filed in the office of the Clerk of

DoLPHUS B. Hannah and
(

said Circuit Court, in the City of

Kate E. Hannah, \
Tacoma, Pierce county, State of

Defendants, j
^^ ^^^^^^gton.

The President of the United States of America, greeting:

To Doljyhus B. Hannah and Kate E. Hannah:

You are hereby required to appear in the Circuit Court
of the United States, Ninth Judicial Circuit, District of



Washington, Western Division, at tlie City of Tacoma,

within twenty days after the service of this summons upon

you, if served in said County of Pierce; or, if served in any

other county, then within thirty days after the day of ser-

vice, and answer the complaint of the above named phvin-

tiff, now on file in the office of the clerk of said court, a

cop}' of which complaint is herewith delivered to you.

And unless you so appear and answer, the plaintiff will

apply to the court for the relief demanded in said com-
plaint.

Witness, the Honorable Melville W. Fuller, chief jus-

tice of the supreme court of the United States,

and tlie seal of said circuit court, this 21st day
[/Sea/.] of Deceniber, in the j^ear of our Lord one thous-

and, eight hundred and ninety-one, and of our

Independence the 116th.

A. Reeves Ayres, Clerk.

United States Marshal's Office,)
District of Washington. ^

I hereby certify that I received the within writ on the

21st day of December, 1891, and personally served the

same on the 21st day of December, 1891, l)y delivering to

and leaving with Dolphus B. Hannah and Kate E.

Hannah, said defendants named therein personally, at

Tacoma, County of Pierce, in said district, a certified copy
thereof, together with a copy of the complaint, certified to

bv A. Reeves Ayres, and attached thereto.

December 22, 1891.

Thos. R. Brown, U. S. Marshal.

By D. G. LovELL, Deputy.

marshal's FEES.

To service two summons and complaint $8 00
To milage, two miles, at 12c. per mile 24

|8~24

ENDORSEMENT.

No. 113. U. S. Circuit Court, Ninth Circuit, District

of Washington, Western Division. F. V. McDonald, vs.

D. B. Hannah, et ux. Original summons. W. Scott
Beebe, John C. Stallcup, plaintiff's attorney. Filed
Pecember 23, 1891. A. Reeves A3'ers, clerk.



And, afterwards, to wit : on the 19th day of January,
1892, there was duly filed in said court in said cause an
answer to the complaint in the words and figures as fol-

lows, to-wit :

In the Cikcuit Court of the United States, Ninth
Judicial Circuit, District of Washing-

ton.—Western Division.

F. V. McDonald, \

Plaintiff,
j

DoLPHUs B.' Hannah and
(

^° ^^"^^^•

Kate E. Hannah, \

Defendants. /

Come now the above named Dolphus B. Hannah and
Kate E. Hannah, and for answer to the complaint of the

plaintiff herein, they allege as follows :

They deny each and ever}^ allegation contained in para-

graph second of said complaint.

II.

They admit that the}'' are in the actual possession of

said premises, but deny that they wrongfully withhold the

same from plaintiff.

III.

They deny that they wrongfully entered into the pos-

session of said premises, and den}' that they wrongfully
withheld the same from plaintiff.

And for further answer and defense these defendants
allege :

I.

That on the 5th day of November, A. D. 1881, all and
singular the premises described in plaintiff's complaint
were within the limits established by an act of the legisla-

tive assembly of the Territory of Washington, approved
November 5th, 1881, entitled : "An act to confer a city

government upon New Tacoma," as the corporate limits of



New Tiicoma ; and that under and by virtue of said act

of said loji^islative assembly, the City of New Tacoma was

duly incorporated.

II.

That under the provisions of section thirty-four of said

act, tlie city government of New Tacoma had power and

authority to*^ assess, levy and collect taxes for general munici-

pal purposes upon all property, both real and personal, situ-

ate within the corporate limits, which was by law taxable

for territorial and county purposes.

III.

That in the year A. D. 1882, there was duly levied and
assessed by the city government of New Tacoma a tax upon
all the real estate within the limits of said city, including

the premises described in the complaint herein, for general

municipal purposes. That the said premises, being so, as

aforesaid, within the corporate limits of New Tacoma, were
b}'' law taxable for territorial and county purposes, and that

one Mary A. Givens, was then and there the record owner,

and also the owner in fact, of said premises.

IV.

That in the year A. D. 1882, there was duly levied and
assessed by the city government of New Tacoma, a tax upon
all the real estate within the limits of said city, includ-

ing the premises described in plaintiff's complaint, for gen-

eral municipal purposes, and that all and singular the said

premises were duly assessed to said Mary A. Givens, for

said year.

V.

That under section sixty-two of said act incorporating
New Tacoma, it is provided that the council of said corpora-
tion must provide by ordinance within what time all

municipal taxes, whether general or special, must be paid to

the treasurer, and when the taxes not so paid, become
delinquent; also fixing the time when the tax roll must be
returned to the council.

VI.

That in pursuance of tlie provisions of said section
sixty-two the council of said corporation did provide by



ordinance that all municipal taxes must be paid to the
treasurer by the 31st day of December, 1882, and that all

taxes not so paid should be delinquent; which said ordinance
was duly passed the 24th day of October, 1882.

VII.

That said premises be so, as aforesaid, assessed to the
said Mary A. Given s.

VIII.

That thereafter the city council of said city ordered the
clerk of said city to deliver to the tax collector of delin-

quent taxes, (the sheriff of the county) the tax roll of 1882,

upon which the said property, described in the complaint
herein, was so assessed to the said Mary A. Givens, as afore-

said, and caused to be attached thereto a warrant to the

said sheriff of Pierce county, authorizing the said sheriff to

collect all delinquent taxes, as provided by law, and in

accordance with theprovisionsof sections sixty-three of said

city's charter, and section twenty-nine hundred and three,

of chapter twenty-five of the Code of Washington.

IX.

That in pursuance of the directions and instructions, so

given by said city council, the clerk of said city did, on the

23d day of January, 1883, deliver to the sheriff of Pierce

county the duplicate assessment roll, containing a list of

all persons and property owing taxes in and to the said

City of Tacoma, together with the costs and charges thereon,

which said duplicate city assessment roll did then and
there include the property described in the complaint, herein
the same being assessed thereon for the year ending
December 31, 1882, for said municipal taxes, to the said

Mary A. Givens.

X.

That on the 2d day of April, 1883, the said sheriff of

Pierce county entered in the duplicate assessment roll,

immediately following his supplemental assessment, the
affidavit required by section twenty-nine hundred and fifty

of the Code of Washington territory, to the effect that

after due and diligent search no personal property could

be found to pay the taxes assessed against the persons
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and property described in said duplicate assessment roll

remaining unpaid, and that tlie taxes due from said Mar}^

A. Givens, assessed on tlie land described in plaintiffs

complaint, had not been paid, and that the same then and

there ai)peared on said duplicate assessment roll as delin-

quent and wholly unpaid; that the said taxes, so due from

said Mary A. Givens and assessed on said land, were then

delinquent and unpaid, and that no pe'rsonal property could

be found belonging to said Mary A. Givens out of which

said tax could be made. That under the provisions of section

twenty-nine hundred and sixteen of the Code of Washington

territmy the said sheriff gave public notice of the sale of

the real property, described in said delinquent list, for the

total amount of'taxes then due thereon, including printing,

interest and costs to date of sale, by publishing for three

successive weeks, immediatel}' prior to the first Monday in

May, 1883, the said delinquent list, in the manner pro-

vided by law, in New Tacoma, Pierce county.

XI.

That said delinquent list contained a notification that

all real estate, described thereon, on which the taxes of the

preceding year, to-wit : The year 1882, had not been paid

would be sold at public auction to satisfy the taxes, penalt}^

interest and costs due the city from the owners thereof for

said year at New Tacoma, in front of the court house door,

in said county and territory ; that said sale would com-
mence on the first Monday in May and continue until said

real estate was sold, as required by law, which notice, so

published as aforesaid, contained a description of all the

property to be sold, and the names of the persons to whom
said property was assessed ; and that the said delinquent

list, so published as aforesaid, contained a description of

the property described in plaintiff's complaint, assessed to

the said Mary A. Givens.

XII.

That in pursuance of said notice, so published and
given as aforesaid, the said sheriff did, on the 7th day of

May, 1883, offer the said tract of land, described in plain-

tiff's complaint, for sale between the hours of ten o'clock

A. M. and three o'clock i*. m., of that day, to pay said taxes

and charges due thereon, at public auction in front of the
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court house door in said New Tacoma ; that at said sale

D. B. Hannah, one of the defendants lierein, was the bidder
who was willing to take the least quantity of, or the small-

est portion of the interest of said land, and pay the taxes,

costs and charges due tliereon, including one dollar for the

certificate of sale, which amounted to the sum of four and
78-100 dollars.

XIII.

That at said sale the said D. B. Hannah purchased the
same, and then and there paid the full amount of said taxes,

costs and charges, and that thereupon the treasurer of said

County of Pierce delivered to said D.B.Hannah the usual
certificate of sale; and the said D. B. Hannah thereby became
tlie purchaser of the land described in plaintiff's complaint,
so sold for taxes as aforesaid. That the said tract was sold

subject to redemption, pursuant to the statutes in such
cases provided, but that no person redeemed said property
from said sale, and no redemption was ever made thereof.

XIV.

That on the 2d day of April, 1886, the said D. B. Han-
nah duly assigned said certificate of sale, and all his rights

thereunder, to one iW. B. Kelly, as appears from said cer-

tificate of sale, and the assignment thereof.

XV.

That on the 16th day of September, 1886, one Lewis
Byrd, then being the sheriff" of said County of Pierce, Terri-

tory of Washington, by virtue and in pursuance of the
statutes in such cases made and provided, did, as such
sheriff, in the name of the Territory of Washington, exe-

cute and deliver to said W. B. Kelly a deed conveying to

said W. B. Kelly, his heirs and assigns forever, all and
singular the premises described in plaintiff's complaint, in

the manner and form provided by law.

XVI.

That the said deed, so as aforesaid made, executed and
delivered by said sheriff to said W. B. Kelly, was duly
recorded in the auditor's office of said Pierce county, Wash-
ington territory, on the 9th day of October, 1886, in book
nineteen of deeds, at pages 706 et seq.
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XVII.

That tliereafter and on the 1st day of March, 1887, said

W, B. Kelly and Mary M. Kelly, his wife, for and in con-

sideration of the sum of one thousand dollars, conveyed to

the defendant, Dolphus B. Hannah, by warranty deed, all

and sinuular the premises described in plaintiff's said com-
plaint, since which time defendants have been in the open,

notorious and exclusive possession of said premises, and
have made permanent improvements thereon, costing five

thousand dollars.

XVIII.

And these defendants further say that plaintiff's right

to maintain his action to recover the premises described in

his complaint herein, so as aforesaid sold for taxes, is barred

by the provisions of section twenty-nine hundred and thirty-

nine of the Code of Washington, which provides that all

suits for the recovery of lands sold for taxes must be com-
menced three years from the date of the recording of the

tax deed.

Wherefore : These defendants pray judgment against

the plaintiff to be dismissed hence without day, and for

their costs and disbursements, herein.

JUDSON & ShARPSTEIN,

Attorneys for Defendants.

ss.
State of Washington,

County of Pierce.

D. B. Hannah being duly sworn, on oath said : That
he is the defendant in the above action ; that he has read
the foregoing answer, and knows the contents thereof, and
that he believes it to be true.

D. B. Hanxah.

Subscribed and sworn to before me this 11th day of
January, 1892.

J. A. WiNTERMUTE,
[<S'eai.] Notary Public, residing at Taconia, Pierce county,

Washington.
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ENDORSEMENT.

No In the U. S. Circuit Court of the District of

Washington, Western Division. F. V. McDonald, plaintiff,

vs. D. B. Hannah, et ah, defendants. Answer. Service by
receipt of a copy, admitted at Tacoraa, this 9th day of

January, A. D. 1892. J. C. Stallcup, attorney for plaintifl".

Filed Januar}' 19, 1892. A. Reeves A3a'es, clerk. Judson
& Sharpstein, attorneys for defendants, Hannah.

And, afterwards, to-wit : On the 1st day of February,

1892, there was duly filed in said court, in said cause, a
reply to the answer in the words and figures as follows,

to-wit :

In the Circuit Court of the United States, for the
District of Washington.—Western Division.

F. V. McDonald, \

Plaintiff, I

vs . '

DoLPHUS B. Hannah and
(

^^P^^"

Kate E. Hannah, \

Defendants. }

Now comes the plaintiff, and replying to the affirmative

matter in the said further answer and defense in the
answer of the said defendant's herein, admits that the said

premises described in the plaintiff's complaint, were
within the corporate limits of the said Tacoma ; that in the
said year A. D. 1882, they were, b}^ law, taxable for terri-

torial and county purposes ; and that one Mary A. Givens
was then and there the record and real owner thereof; but
this plaintiff is informed, and believes, and accordingly
alleges, that the things in said complaint alleged to have
been done, were not done ; and denies the allegations of

said complaint, contained in the 3d, 4tli, 5th, 6th, 7th, 8th,

9th, 10th, 11th, 12th, 13th, 14th, 15th, 16th, 17th and 18th
paragraphs thereof, excepting the allegations in the said 3d
paragraph above expressly admitted. And plaintiff" is

informed and believes, and so alleges, that without right,

did the defendants pretend to have a tax deed of said

premises, and well knowing that they had no right to the

said premises, by virtue of said pretended tax deed, nor
otherwise, took forcible possession of the said premises
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described, and erected thereon a temporary dwelling place,

for llie purpose of enabling them to forcibl}^ hold said

}»remises against the ])laintifF, and of little or no permanent
value to the said premises, and of a cost less than fifteen

hundred dollars. W. Scott Beebe and
Jno. C. Stallcup,

Plaintiff''s Attorneys.

s.<?.

State of Washington, ^

County of Pierce,^

John C. Stallcup, on his oath says: That he is one of

the attorneys for the said plaintiff in the said action, duly
authorized in the premises; that the said plaintiff is a non-
resident of said State of Washington, and is now absent from
said state: that he has read over the foregoing reply of the

said plaintiff; that the same is true according to his best

knowledge and belief John C. Stallcup.

Sworn to and subscribed by said John C. Stallcup, before

me this 1st day of February, A. J). 1882.

[ASea?] Edward Phillips,

Notary Public residing at Tacoma, Wash

Received copy of the foregoing reply, this first day of

February, A. D. 1892. Jud.son & Sharpstein,
Attorneys for Defendants.

endorsement.

F. V. McDonaldvs. Dolphus Hannah and Kate Hannah.
Reply. Filed February 1, 1892. A. Reeves Ayres, clerk.

W. Scott Beebe and John C. Stallcup for plaintiff.

And, afterwards, to-wit: On Monday, the 8th day of

February, 1892, the same being the fifth judicial da}^ of the

regular February term of said court, present the Honorable
Cornelius H. Hanford, United States district judge, presid-

ing, the following proceedings were had in said cause,to-wit

:

F. V. McDonald,
Plaintiff,

vs.

Dolphus B. Hannah and
Kate E. Hannah,

Defendants.

Now,on this 8th day of Februar^^ 1892, u})on application

of Judson & Sharpstein, solicitors for the defendants, plaint-

iff's counsel consenting thereto.
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It rs ORDERED that the defendants may have leave to

file an amended answer herein within one day from this

date.

And afterwards, to-wit : On the eighth day of February,
1892, there was duly filed in said court in said cause an
amended answer in the words and figures as follows, to-svit :

In the Circuit Court of the United States, Ninth
Judicial Circuit, District of Wash-

ington.— Western Division.

F. V. McDonald, \

Plaintiff, I

Dolphus B.'hannah and (

Amended Answer.

Kate E. Hannah,
j

Defendants. /

Come now the above-named defendants, and, by leave of

court first obtained, filed this, their amended answer, to the

complaint of the plaintiff" herein, and answering said com-
plaint.

I.

Deny each and every allegation contained in the second
paragraph of said complaint.

II.

Admit that they are in the actual possession of the

premises described in plaintiff^'s said complaint, but deny
that they wrongfully withhold the same from said plaintiff".

III.

They den}' that plaintiff was ever seized of the premises
described in said complaint, and deny that they wrongfully
entered into possession of said premises, and denv that

they wrongfully withhold the same from plaintiff".

And for a further answer and defense these defendants
allege :

I.

That at all times herein mentioned, all and singular the

premises described in plaintiff's complaint, were within the
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limits established by an act of the legislative asseml)ly of

the Territory of Washington, approved November 5th, 1881,

and entitled, " An Act to confer a City Government upon
New Tacoma," as the corporate limits of " New Tacoma ;"

and that under and by virtue of said act of said legislative

assembly the City of " New Tacoma " wasdul3Mncorporated.

II.

That under the provisions of sub-division 1 of section

34 of said act the city government of " New Tacoma " had
the power and authority to assess, levy and collect taxes

for general municipal purposes upon all property, real and
personal, within the coroorate limits of said city, which
were, by law, taxable for territorial and county purposes,

and by section 50 of said act it is provided that the assess-

ment of property must be made in the manner prescribed

by law for assessing property for territorial and county
purposes. That the time of making such assessment, and
the return thereof, and for applying to the council for the

revision thereof, must be prescribed by ordinance, and that

in accordance with the provisions of said act said city

council did enact an ordinance, entitled : "Ordinance No.
58, to Prescribe the Time and Manner of Making the

Annual Assessment of Taxable Property in the City of

New Tacoma,'' passed and approved June 'JSd, 1882, which
said ordinance provided that the time for making the

annual assessment for the year 1882, should commence on
the 31st day of Mav, and end on the 15tli day of July of

said year ; that the assessor should make due return of

his assessment roll to the city clerk on or before the 25th

day of July of said year ; that the said city council should

meet on the 31st day of July of said year, at 7:30 p. m., to

sit as a board of equalization for the revising of said roll,

and should continue in session until the revision of the

same was completed, and that due notice of the meeting of

said board should be given in a newspaper, published and
of general circulation, in said city.

III.

That the premises described in plaintiffs comphiint
were within the cor{)orate limits of said City of New Tacoma,
and were b}' law taxable for the territorial and county
purposes.
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IV.

That in the year A. D. 1882, there was duly levied and
assessed by said city government of New Tacoma, a tax

upon all the real estate within the corporate limits of said

city, including the premises described in plaintiff's com-
plaint, for general municipal purposes, and that all and
singular the said premises were dul}' assessed to one Mar}'

A. Givens for said year.

V.

That under the provisions of section 62, of said act it is

provided thatthe council ofsaid "New Tacoma" must provide

by ordinance within what time all municipal taxes must be

paid to the treasurer and that the tax not so paid shall

become delinquent. Also fixing the time when the tax roll

must be returned to the city council.

VI.

That in pursuance of the provisions of said section 62
the council of said City of "New Tacoma" did provide by
ordinance that all municipal taxes should be paid to the

treasurer of said city on or before the 31st day of Decem-
ber, 1882, and tliat all taxes not paid at that time shall be
delinquent, which said ordinance was dul}^ passed the 24th

day of October, 1882, and is entitled : "An Ordinance Levy-
ing the Annual Tax for General Municipal Purposes for the

Year A. D. 1882."

VII.

That taxes amounting to the sum of three dollars, were
levied and assessed against the premises described in said

complaint, but that tbe same were not paid within the time
prescribed by said ordinance; and thereafter the city coun-
cil of said cit}' ordered the clerk of said city to deliver to

the sheriff of the County of Pierce, Territory of Washington,
he being the collector of delinquent taxes of said City of

"New Tacoma," said tax roll of 1882, upon which the said

property described in the complaint herein, was so assessed

to the said Mary A. Givens, as aforesaid, and caused to be
attached thereto a warrant directed to the said sheriff of

Pierce county, authorizing said sheriff of Pierce county to

collect all the delinquent taxes, as provided by law, and in
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accordance with the provisions of section G3 of said act of

the lo<;islature and the i)rovisions of section 2903 of chap-

ter 225 of the Code of Washington territory of 1881.

VIII.

That in pursuance of the directions and instructions so

given by the said city council as aforesaid, the clerk of said

city did, on the 23d day of January, 1883, deliver to the

said sheriff of Pierce county the duplic ite assessment roll

of said city containing a list of all persons and property

owing taxes in and to the said City of "New Tacoraa,"

together with the costs and charges thereon, which said

duplicatecity assessment roll did then and there include the

jM'operty described in the complaint herein, the same being

assessed thereon for the year ending December 31, 1882,

for said municipal taxes, to the said Mary A. Givens.

IX.

That on the 2d day of April, 1883, the said sheriff of

Pierce county, as collector of the delinquent taxes of said

city, entered in the said duplicate assessment roll, immedi-
ateh" following his supplemental assessment, the affidavit

required by section 2915 of the Code of Washington ter-

ritory, to the effect that after due and diligent search no
personal property could be found to pa}^ the taxes assessed

against the persons and property described in said duplicate

assessment roll remaining unpaid.

X.

That the taxes due to the cit}'- from the said ^lar}'- A.
Givens, assessed on the land described in plaintiff's com-
plaint, were not paid, and the same then and there appeared
on said duplicate assessment roll as delinquent and wholly
unj)aid.

XI.

That under the provisions of section 2916, of the Code
of Washington territory, of 1881, the said sheriff gave
public notice of the sale of the real property described in

said delincjuent list for the total auKJunts of taxes due
tliereon, inchiding the printing, interest and costs to date
of sale, by publishing the same for three successive weeks
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immediately prior to the first Monday in May, 1883, in the
official paper of said county, said paper being published in

said City of New Tacoma, in the manner provided b}^ law.

XII.

That said delinquent list contained a notification that
all real estate, described thereon, on which the taxes for the
preceding 3'ear, to-wit : the year 1882, had not been paid,

would be sold at public auction to satisfy the taxes, penalty,

interest, costs and charges due to the city from the owners
thereof for said year, at " New Tacoma," in front of the
court house door, of the County of Pierce, and Ten-itory of

Washington ; that said sale would commence on the first

Monda}' of May, 1883, and continue until said real estate

was sold, as required by law, which notice, so published as

aforesaid, contained a description of all of the property to

be sold and the names of the persons to whom said prop-
ert}' was assessed ; and that the said delinquent list, so pub-
lished as aforesaid, contained a description of the property
described in plaintiff's complaint, assessed to the said Mary
A. Givens.

XIII.

That in pursuance of said notice, so published and
given as aforesaid, the said sheriff did, on the 7th day of

May, 1S83, said dav being the first Monday of May, of the
said year 1883, offer the said tract of land described in

plaintiff's said complaint, for sale between the hours of

ten o'clock a. m. and three o'clock p. m., of said day, to pay
said taxes and charges due thereon, at public auction in

front of the court house door in said " New Tacoma," and
that at said sale D. B. Hannah, one of the defendants
herein, was the bidder who was willing to take the least

quantity of, or the smallest portion of the interest in said

land, and pay the taxes, costs and charges due thereon,

including one dollar for the certificate of sale, in all amount-
ing to the sum of four dollars and seventy-eight cents

($4.78.)

XIV.

That at said sale the said D. B. Hannah purchased the

said premises, and then and there paid the full amount of
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said taxes, costs and charges due thereon, and that there-

upon the treasurer of said County of Pierce delivered to

said D. B. Hannah the usual certificate of sale, and by vir-

tue thereof the said D. B. Hannah became the purchaser

of the land described in plaintiff's complaint, so sold for

taxes as aforesaid.

XV.

That on the 2d day of April, 1886, the said D. B. Han-
nah dul}'^ assigned the said certificate of sale, and all his

rights thereunder, to one W. B. Kelly.

XVI.

That said premises were not redeemed by any person

within the time limited by law. and that thereafter and on
the 16th day of September, 1886, one Lewis Byrd, then
being the sheriff of the Count}^ of Pierce, Territory of Wash-
ington, by virtue and in pursuance of the statutes, did, as

such sheriff, in the name of the Territory of Washington,
execute and deliver to the said W. B, Kelly, in the manner
and form provided by law, a deed conve3nng to the said W.
B. Kelly, his heirs and assigns forever, all and singular

the premises described in plaintiff's complaint.

XVII.

That said deed, so as aforesaid made, executed and
delivered by said sheriff to the said W. B. Kelly, was duly
recorded in the office of the auditor of said Pierce county,
Washington territory, on the 9th day of October, 1886, in

volume i9 of deeds, at pages 706, 707 and 708.

XVIII.

That thereafter and on the 1st day of March, 1887, said

W. B. Kelly and Mary M. Kell}^ his wife conveyed to

the defendant, Dolphus B. Hannah, by warrant}^ deed, all

anrl sitigular the premises described in plaintiff's com-
plaint, since wliich time defendants have been in the open,
notorious and exclusive possession of said premises, and
have made i)ei-manent improvements thereon costing five

thousand dollars.
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And for a further answer and defense, and by way of
bar to tlie maintenance of this action, defendants allege:

That plaintiff is barred of his right to maintain this

action by the provisions of section 2939 of the Code of

Washington territory of the 3'ear 1881, which said section

provides that any suit or proceeding for the recovery of

land sold for taxes, except in cases where the taxes have
been paid on the land redeemed as provided by law, shall

be commenced within three years from the time of record-

ing tax deed of sale.

AVherefore, defendants pray judgment against plaintiff

to be dismissed hence without day ; that plaintiff"? action

be dismissed, and that defendants do have and recover

their costs and disbursements herein.

JuDsox & Shaepsteix,

Attorneys for Defendants.

State of Washington, ^

County of Pierce. ^

D. B. Hannah being duly sworn, on oath saj's : That
he is one of the defendants in the above action ; that he
has read the foregoing amended answer, and knows the

contents thereof, and that he believes it to be true.

D. B. Haxxah.

Subscribed and sworn to before me this 8th dav of Feb-

ruary, 1892.

W. C. Sharpstein, Notary Public.

EXDORSEMENT.

No In the U. S. Circuit Court of the District of

Washington. Western Division. F. V. McDonald, plaintiff,

vs. Dolphus B. Hannah and Kate E. Hannah, defendants.

Amended answer. Service by recept of a copy, admitted

at Tacoma this 8th day of February, A. D. 1892^!

attornev for plaintiff. Received copv this 8th February,

1892. J. C. Stallcup, for plaintiff. Filed February 9, 1892.

A. Reeves Ayres, clerk. Judson & Sharpstein, attorneys

for defendants.
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And, afterwards, to-wit : On the 15th day of February,

1892, there was duly filed in said court in said cause, a reply

to the amended answer in the words and figures as follows,

to-wit :

In the Circuit Court of the United States for the
District of Washington.— Western Division.

F. V. McDonald,
Plaintiff,

vs.

DoLPHUs B. Hannah and
Kate E. Hannah,

Defendants.

Keply.

Now comes the plaintiff, and replying to the affirmative

matter in the said further answer and defenses in the

amended answer of the said defendants herein, admits that

the said premises described in the plaintiffs complaint

were within the corporate limits of the said Tacoma ; that

in the said year, A. D. 1882, they were b}' law taxable for

territorial and county purposes ; and that one Mary A.

Givens was then and there the record and real owner
thereof; but this plaintiff is informed and believes, and
accordingly alleges, that the things in said further answer
and defenses alleged to have been done, were not done, and
denies all of the allegations of said answer. And plaintiff

is informed and believes, and so alleges, that without right

did the defendants wrongfully pretend to have a tax deed
of said premises, while in truth and fact they had no deed
conveying any interest whatever in said premises described,

and well knowing that the}' had no right to the said prem-
ises by virtue of said pretended tax deed, nor otherwise,

took forcible possession of the said premises described, and
erected thereon a temporary dwelling place for the purpose
of enabling them to forcibly hold said premises against the

plaintiff, and of little or no permanent value to the said

premises, and of a cost less than fifteen hundred dollars.

And replying further to the sa'd answer and defenses
set up in said answer of defendants, this plaintiff denies
the allegations thereof, and is informed c^nd believes, and
so specificall}' alleges, that the said premises described in

the complaint and in the said pretended tax deed referred
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to in said answer, were not assessed for city taxes, nor
were they suV)ject to sale for city taxes, for the years
1881, 1882 and 1883 ; that they were not assessed for

city taxes for nor during either of the said years ; that they
were not advertised for sale for taxes at all for either of said

years, nor were they at all advertised for sale for taxes on
the 7th day of May, A. D. 1883, nor for any other day of
that year, or any other year ; that they were never adver-
tised for, nor sold for taxes of any kind whatever

; that all

the taxes assessed against the said premises for the years
1881, 1882 and 1883 were duly paid ; that the said pre-

tended tax deed referred to in the said answer of said

defendants was never recorded, as provided by law ; that
the description of the said premises claimed by defendants
under said pretended tax deed, never appeared in the
index to the record of said deed ; that no notice, by record
or otherwise, was ever given of any claim against said

premises by virtue of any tax sale whatever.

Wherefore plaintiff prays recovery, as in his complaint
set forth. W. Scott Beebe and

John C. Stallcup,

Attorneys for Plaintiff.

State of Washington, >

County of Pierce. S

John C. Stallcup, on his oath says : That he is one of

the attorneys for the said plaintiff in the said action, duly
authorized in the premises ; that the said plaintiff is a non-
resident of the State of Washington, and is now absent from
said state. That he has read over the foregoing reply of

the said plaintiff; that the same is true according to his

best knowledge and belief.

John C. Stallcup.

Sworn to and subscribed by said John C. Stallcup before

me, this 15th day of February, A. D. 1892.

Edward Phillips.

[yS'eaL] Notary Public for the State of Washington, resid-

ing at Tacoma, Pierce county.

Received copy of the foregoing reply this 15th day of

February, 1892.

Attorneys for Defendants.
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ENDORSEMENT.

No Law. F. V. McDonald vs. Dolphns B.

Hannah et al. Reply. W. Scott Beobe and John C. Stall-

cup, for plaintiffs. Filed February 15, 1892. A. Reeves

Ayers, clerk.

And, afterwards, to-wit : On the 18th day of February,

1892, there was duly filed in said court, in said cause, a

stipulation waiving a jury in the words and figures as fol-

lows, to-wit

:

In the CiRcijiT Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald,
Plaintiff,

vs.

DoLPHUS B. Hannah and
Kate E. Hannah,

Defendants.

stipulation.

It is hereby stipulated between the parties to this action

by their respective attorneys, that a trial hereof by a jury
is hereby waived, and that the case shall be tried by the

court and without the intervention of a jury.

W. Scott Beebe,
J. C. Stallcup,

Attorneys for Plaintiff.

Judson & Sharpstein,

Attorneys for Defendant.

endorsement.

McDonald vs. Hannah. Stipulation to waive jury.
Filed February 18, 1892. A. Reeves Ayres, clerk.

And, afterwards, to-wit : On the 18th day of February,
1892, there was duly filed in said court, in said cause, a
stipulation in the words and figures as follows, to-wit

:
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In the Circuit Court of the United States for the
District of Washington.

F. V. McDonald,
Plaintiff,

vs.

DoLPHUs B. Hannah and
Kate E. Hannah,

Defenda7its.

It is agreed that defendants have leave to file their

amended answer in this case, that plaintiff file his replica-

tion thereto at any time before the day set for trial.

That the abstract of title ordered and furnished in the
case of F. V. McDonald vs. John Donaldson et al pending
in this court may be referred to as evidence in this case, in

so far as it shows conveyances affecting the title to the land
described in plaintiff's complaint herein, and that either

party may have privilege of filing in evidence a certified

copy from the records of any instrument referred to in said

abstract that may be deemed as material evidence upon
the trial of this case ; that the abstract reference thereto
may be used upon the trial in lieu of the instrument for

convenience. It being understood that the party using
said abstract shall specify such instruments contained
therein as he may designate as his chain of title, and that
the instruments so designated, and no others, shall be con-
sidered by the court, subject to such objections to their

introduction as might be made in case the original instru-

ments, or certified copies thereof, had been first offered, and
that the said entries in said abstract shall be replaced by
certified copies as soon as practicable. This stipulation

and arrangement is made for convenience only.

John C. Stallcup,
JUDSON & ShARPSTEIN,

Attorneys for Defendants.

endorsenent.

F. V. McDonald vs. Hannah. Stipulation. Filed
February 18, 1(S92. A. Reeves Ayers, clerk.

And, afterwards, to-wit : On Thursday, the 18th
day of February, 1892, the same being the fourteenth
judicial da}' of the regular February term of said court,
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present the Honorable Cornelius H. Hanford, United States

district jud*;e, presiding, the following proceedings were

had in said cause, to-wit

:

F. V. McDonald, \

Plaintiff, )

vs. (

D. B. Hannah and Kate E. i

Hannah,
|

Defendants, j

Now, on this day, this cause came on for hearing and the

same was argued by counsel till the hour of adjournment.

And, afterwards^ to-wit : On Friday, the 19th day of

February, 1892, the same being the fifteenth judicial day

of the regular February term of said court; present the

Honorable Cornelius H. Hanford, United States district

judge, presiding, the following proceedings were had in

said cause, to-wit

:

F. V. McDonald, \

Plaintiff, I

vs. (

D. B. Hannah and Kate (

E. Hannah,
j

Defendants. /

Now, on this da\% this cause again coming on to be

heard, the same proceeded by hearing the arguments of

counsel, and the cause was thereupon taken under advise-

ment by the court.

And, afterwards, to-wit : On the 22d day of June, 1892,

thei'e was duly filed in said court, in said cause, the opinion

of the court in the words and figures as follows, to-wit :

United States Circuit Court, District of Washington.—Western Division.

F. V. McDonald, 1

vs. >

D. B. Hannah and Wife. J

At law : action to recover possession of real estate
;

jury waived ; findings and judgment for the defendants.

W. Scott Beebe and
J. C. Stallcup,

For Plaintiff.

JUDSON & ShARPSTEIN,
For Defendants.
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Hanford, J.— The plaintiff claims title by virtue of a
quit-claim deed to hiui from one Mary A. Givens. The
defendants entered and were in actual possession of the
demanded premises for a period of more than four years
before the commencement of the action, claiming title

thereto by virtue of a tax deed executed by the sheriff of

Pierce county, pursuant to a sale of the property for delin-

quent taxes assessed against the plaintiff's grantor, Mary
A. Givens. In their answer the defendants deny that the
plaintiff has any title or right to the possession of the

property, therefore, before any question affecting their

rights can, with propriety, be considered, the plaintiff must
prove his title, for, unless he can show a prima facie right of

possession, it is mere impertinence on his part to question

the rightfulness of the defendants' actual possession. The
evidence does not show that the title to the property was
ever vested in Mary A. Givens, but inasmuch as in their

answer the defendants claim title to the property under a

conve3"ance pursuant to a sale for delinquent taxes of said

Mary A. Givens, it is urged in behalf of the plaintiff that

the parties claim title from a common source ; that the
defendants cannot, without utterly destroying their own
claim, successfully impeach the title of the plaintiff's

grantor, and that proof of her title is, therefore,

unnecessary.

Where the revenue laws of a state provide for the tax-

ation of land and proceedings in rem against the property
assessed for the collection of the tax levied upon it, without
imposing any personal liability upon the owner, the pur-
chaser at a tax sale acquires an original and independent
title created bv law, but. the system of taxation provided by
the laws of Washington territory, under which the defend-
ant's tax deed was executed, is quite different. Said laws
require the listing of property for taxation upon an assess-

ment role in a prescribed form containing the names of all

known owners of propert}^ real and personal, and provide
that lands must be assessed in the names of the owners, if

known ; taxes when levied constitute a debt due from the

owner, and the same may be collected by distraint, and
lands are not subject to sale for delinquent taxes, except in

the event of failure on the part of the owner to pay the tax,

and of the tax collector to find personal propert}^ of the

owner sufficient to produce the amount due. Under such
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a system the title conveyed by a tax deed is derivative as

in the case of a sale under judicial process. The revenue

officers making the sale and tax deed are clothed with legal

authority to convey the title of the delinquent owner, and

only such title as i\e has passed to the grantee by the tax

deed. Black on Tax Titles, sections 2.32-233. While I

agree with counsel for the plaintiff as to the abstract legal

proposition, it is impossible for me to give them the benefit

of it in this case, as I would do if there were no evidence

in the case in regard to Mary A. Givens' title. The parties

have introduced an abstract of the record, showing the

facts in regard to her claim of title, by which it affirma-

tively appears that no title was ever vested in her. This

evidence is in the case, and in the light thereof the court

cannot blindly presume, contrary to the facts, that she has

made a valid" conveyance of title to the premises, there

being no basis for such presumption, other than a mere

rule of practice, under which, for convenience, if the par-

ties had seen fit to rely upon it, proof of her title might

have been dispensed with. The land in controversy is part

of the tract involved in the case of F. V. McDonald vs.

John Donaldson, et al., recently determined in this court.

47 Fed. Rep. 765. The husband of Mary A. Givens, with

other persons, acquired the title to said tract as tenants in

common, and by transactions between themselves, and a

succession of untoward occurrences, as shown by the pub-

lished statement and opinion of the court in that case, the

title became snarled, one of the most serious complications

being caused by the death of Givens, which occurred in the

year 1873. Being non-residents, the statutes of the terri-

tory in relation to the property rights of married persons,

enacted prior to his death, were inapplicable to Mr. and
Mrs. Givens, and conferred no rights upon the widow

;

neither was she, by the laws then in force, entitled to take

any part of her husband's real estate by inheritance. The
partition deed made to her by Matthews as attorney in fact,

was void, for the reason that, by the death of her husband,
the power of attorney under which Matthews acted was
annulled. She had a right of dower and nothing more

;

but the demanded premises have not been awarded to her
in any proceeding, according to the statute for assignment
of dower, therefore, her grantees acquired no title or right

of possession by the deed from her, even if the execution,

deliverv and validity thereof be assured.
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The record in the partition suit of McDonald vs. Don-
aldson, et al. above referred to, was offered in evidence and
the same is now relied upon by the plaintiff who claims
that by the judicial determination of this court his title to

the premises has been established. The defendants objected

to the introduction of this record, claiming that the same
is incompetent and immaterial, for tlie reason that as they
were not parties to the suit they cannot be bound by the
determination. The decree is equivalent to a quit-claim

deed to the plaintiff from all the other parties to the partition

suit of their respective interests in the demanded premises,
and is, therefore, a connecting link in the chain of title, and
is competent evidence for the plaintiff, just as conveyances
of title from the respective owners of undivided interests

made without knowledge of, or privity with the defendants,

would be competent. I, therefore, overrule the defendants'

said objection. The defendants are not, however, con-
cluded by said decree, nor can they be denied their day in

court to put in issue the validity of plaintiff's pretended
right to the demanded premises, and subject the same to

the test of a judicial determination.

Neither the defendants, nor the heirs, or legal repre-

sentatives of Givens were in court as parties to the parti-

tion suit, and by the course pursued by those who were
parties, the court was precluded from investigating or decid-

ing the questions affecting the plaintiff's pretended title

now in issue. In view of these facts, the court could not, by
its decree, create a new and original title, nor divest the

true owner of his title to the premises and against the

parties in actual possession, the decree affords no ground
for a judgment of ouster.

I have, after mature reflection, determined to rest my
decision upon the actual rights of the parties as they appear,

rather than upon ground involving only mere questions of

practice or technicalities. The deeds and documentory evi-

dence introduced by the respective parties were all objected

to, and were all, at the time of being offered, received sub-

ject to the objections so made. I now overrule all of said

objections and admit all of said deeds, papers and docu-

ments, except the original records of the City of Tacoma.
Extracts from said originals, containing all that is material,

made under my direction, will be received and filed in the

case in place of said original records.
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My opinion upon other questions debated by counsel

would not be determinative of the rights of the parties, and

could not be regarded as anything more than obiter dicta

and, therefore, not of sufficient value to justify a further

extension of this opinion.

Findings of fact may be prepared and a judgment will

be entered in accordance with this opinion.

C. H. Hanford, Judge.

ENDORSEMENT.

No. 113. In the United States Circuit Court, District

of Washington, Western Division. F. V. McDonald, plain-

tiff, vs. D. B. Hannah, et ux., defendants. Opinion. Filed

June 22, 1892. A. Reeves Aj^res, clerk. Beebe and Stall-

cup, attorneys for plaintiffs.

And, afterwards, to-wit: On the 23d day of June, 1892,

there was dul}^ filed in said court, in said cause, a motion

for a new trial in the words and figures as follows, to-wit :

In the Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald, \

Plaintiff,
j

^ ^"^^-V T ) Motion for a New Trial.
DoLPHUs B. Hannah and (

Kate E. Hannah.
j

Defendants, j

Now comes the plaintiff and moves the court for a new
trial of the said case for these :

I.

Insufficiency of the evidence to justify the decision of

the court upon the facts.

II.

Insufficiency of tlic evidence to justify the decision of

the court upon the law.
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III.

The decision of the court that plaintiff was without title

to the demanded premises is against the law.

For that the deed by Matthews to plaintiflP's immediate
grantor, Mary A. Givens, under the power of attorney of

her husband, vested her with the title to the demanded
premises previousl}' held In' her husband, James H. Givens,

and others.

For that the decree of partition vested plaintiff with all

the title in the demanded premises theretofore held by the

other parties thereto.

And for that plaintiff's said immediate grantor was the

common source of title to the demanded premises.

This motion is made upon the evidence shown b}^ the

stenographer's extended notes and the documentary evi-

dence adduced upon the trial of the case, together with the

pleadings and proceedings in the case.

W. Scott Beebe and
John C. Stallcup,

Attorneys for Plaintiff.

Received a copv hereof this 23d dav of June, A. D.

1892.

Attorneys for Defendants.

ENDORSEMENT.

F. V. McDonald vs. Dolphus Hannah et ux. Motion for

new trial. Filed June 23d, 1892.* A. Reeves Ayers, clerk.

W. S. Beebe and John C. Stallcup, for plaintiff.

And, afterwards, to-wit : On Thursday, the 7th day of

July, 1892, the same being the third judicial da}- of the

regular July term of said court, present the Honorable
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Cornelius IT. HuTiford, United States district judge, presid-

ing, tlie following proceedings were had in said cause,

to-wit :

F. V. McDonald, \

Plaintiff,
j

'^s- ( No. 113.

DoLnius B. Hannah and (

Kate E. Hannah,
|

Defendants. /

Now, on this 7th day of July, 1892, after the entry of

judgment herein, the court being duly advised in the prem-

ises', denies plaintiff's motion for new trial heretofore made

and filed.

C. H. Hanford, Judge.

ENDORSEMENT.

F. V. McDonald vs. D. B. Hannah et ux. Order on

motion for a new trial. Filed July 7,1892. A. Reeves

Ayers, clerk. R. B. L. 20.

And, afterwards, to-wit : On Thursday, the 7th day

of July, 1892, the same being the third judicial day of the

regular July term of said court, present the Honorable

Cornelius H. Hanford, United States district judge, pre-

siding, the following proceedings were had in said cause,

to-wit :

In the Circuit Court of the United States ;
Ninth

Judicial Circuit ; District of Washing-
ton.— Western Division.

F. V. McDonald, \

Plaintiff,
j

XT '^u A No. 113.
Dolphus H. Hannah and (

Kate E, Hannah,
j

Defendants, j

This cause came regularly on for trial on the 18th day

of February, A. D. 1892, before the court sitting without a

jury, trial by jury having been waived by the respective

parties by stipulation on file in the cause.
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Plaintiff appeared by his attorne3^s, W. Scott Beebe and
J. C. Stallcup, Esqs., and the defendants by their attorneys,

Messrs. Judson & Sharpstein. And,

The plaintiff, to prove his case, introduced oral and
documentary testimony, and rested, and thereupon defend-

ants introduced oral and documentary proof and rested,

and upon the conclusion of defendants' case, plaintiff intro-

duced oral and documentary proof in rebuttal and rested
;

and thereupon, and on the 19th day of February, 1892,

said cause was argued and submitted to the court for its

decision.

And, now, on this 7th day of July, A. D. 1892, the

court being fully advised in the premises, files this, its

FINDINGS OF FACT :

First: That plaintiff is a citizen of the State of Califor-

nia, and the defendants are citizens of the State of Wash-
ington.

Second: That the plaintiff is not the owner in fee of,

nor has he a right to, nor is he entitled to the possession of

the real property, situate in the City of Tacoma, County of

Fierce and State of Washington, and described as follows,

to-wit

:

Commencing fifty-three and one-third chains north,

and six chains east of the southwest corner of section five,

in township twenty, north of range tliree, east of the Will-

amette meridian ; thence running east six chains ; thence

south six and two-thirds chains ; thence west six chains
;

thence north six and two-thirds chains to the place of

beginning.

Third : That the defendants are in the actual possession

of said premises, and have been so in the possession of the

same for a period of four years immediately preceding the

commencement of this action, but that they do not wrong-

fully withhold the same from plaintiff.

Fourth: That the property, described herein, exceeds

the sum of five thousand dollars, to-\vit : The sum of twenty

thousand dollars.
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And, from the foregoing findings of fact, the court finds,

as

CONCLUSIONS OF LAW :

That judgment should be entered herein, dismissing

plaintiff's action.

Wherefore, by reason of the law and the premises.

It is ordered, adjudged and considered : Tliat plain-

tiff's action be, and the same is hereby dismissed ; and that

the defendants do have and recover of plaintiff the costs

and disbursements of this action, to be taxed by the clerk.

C. H. Hanford, Judge of said Court.

endorsement.

No. 113. In the United States Circuit Court, District of

Washington, Western Division. F. V. McDonald, plaintiff,

vs. D. B. Hannah, et al., defendants. Findings of fact and
judgment. Filed July 7th, 1892. A.Reeves A^^ers, clerk.

W. C. Sharpstein, attorne}^ for defendant. Office, room No.
— Bank Republic building, Tacoma. Judgment book,

pages seventeen and eighteen.

And, afterwards, to-wit : On Friday, the 9th day of

September, 1892, the same being the thirteenth judicial

day of the regular July term of said court, present the Hon-
orable Cornelius 11. Hanford, United States district judge,

presiding, the following proceedings were had in said cause,

to-wit

:

F. V. McDonald,
Plaintiff,

vs.

DoLPHus B. Hannah and
Kate E. Hannah,

Defendants.

Now, on this day, counsel for the plaintiff in open court
presents his l)ill of exceptions in this cause, and the same
is allowed and signed.



33

In the Circuit Court of the United States, Ninth
Judicial Circuit, District of Washing-

ton.—Western Division.

F. V. McDonald,
Plaintiff,

vs

DoLPHUs B. Hannah and }
^'^^ «^ Exceptions.

Kate E. Hannah,
Deje7idants.

Be it remembered : That the above entitled cause came
on for trial regularly in the above entitled court, on Febru-
ar\' 19, 1892. Plaintiff and defendants, by their respective

attorne3^s, duly stipulated in writing that said case should
be tried by the court without the intervention of a jury.

Thereupon the plaintiff, to maintain the issue upon his

part, offered in evidence a certified copy of a deed from
Mary A. Givens to the plaintiff.

To which offer defendants objected.

First: Upon the ground that the same is incompetent
an immaterial, because it was not the best evidence.

Second: Because there is no proof that the grantor ever

had possession of the premises described therein, or any
part thereof.

Third: Because no title is shown in the grantor to the

premises described therein, or to any part thereof.

Which objections the court severally overruled, and
ordered the said paper to be admitted in evidence and
marked '' Exhibit A.''

To which order and ruling of the court the defendants,

by their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said deed was read in evidence, and a

copy of the same is hereto attached, marked "Exhibit A,"
and made a part of this bill.
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II.

Plaintiff thereupon oOfered the original deed from Mary
A. Givens to plaintiff'.

To which offer defendants objected.

First: Upon the ground that the same is incompetent

because no proof has been made of its execution.

Second: There is no proof that the grantor ever

had possession of the premises described therein, or any
part thereof.

Third: That no title is shown in the grantor to the

premises described therein, or to any part thereof.

Fourth : That the paper offered bears evidence of mater-
ial alterations having been made, and no competent proof

being offered to show that the same were made before

execution.

Fifth: The instrument is not acknowledged as required

by law to entitle it to be recorded as a conveyance of real

estate.

Sixth: It does not appear that it was ever filed for

record or recorded in the office of the auditor of Pierce

county, the county in which the premises are situated.

Which objections the court severally overruled, and
ordered the said paper to be admitted in evidence and
marked ''Exhibit B."

To which order and ruling of the court defendants, bv
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said deed was read in evidence, and a

copy of the same is hereto attached, marked "Exhibit B,"
and made a part of this bill.

III.

Plaintiff then offered in evidence a certified copy of a
decree of the Circuit Court of the United States, for the

District of Washington, in the case of F. V. McDonald vs.

John Donaldson et al., the same being a decree in partition.
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To which offer defendants objected.

First: Upon the ground that the same is incompetent,
it being a decree rendered in a suit to which neither of the

defendants lierein were parties.

Second: Because no title has been shown in any of the

persons recited in said decree, to be owners of any interest

in the premises involved in this action.

Which objections the court severally overruled, and
ordered the said paper to be admitted in evidence and
marked "Exhibit C."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said decree was read in evidence, and a

copy of the same is hereto attached, marked "Exhibit C,"

and made a part of this bill.

IV.

Plaintiff then offered in evidence defendant's original

answer filed in this cause.

To wliich offer defendants objected, upon the ground
that the same is incompetent, the same having been
superseded by an amended pleading.

Which objection the court overruled and ordered said

paper to be admitted in evidence and marked "Exhibit D."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

objection was allowed.

Thereupon the said answer was read in evidence, and a

copy of the same is hereto attached, marked "Exhibit D,"

and made a part of this bill.

V.

Plaintiff then offered in evidence defendant's first

amended answer, filed in this cause.
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Which said amended answer was, without objection,

admitted and read in evidence, and a copy of the same is

hereto attached, marked "Exhibit E," and made a part of

this bill.

VI.

The plaintiff then' called George P. Riley, who, having
been first duly sworn, testified as follows

:

I reside in Tacoma ; I knew James H. Givens in his life

time • also knew Mary A. Givens ; they were husband and
wife ; James H. Givens died in 1872; they had no chil-

dren to m}'' knowledge ; Mrs. Givens is still unmarried ; I

know the property in dispute, and have an approximate
idea of its value ; the estimated value of the land in dispute

is worth, exclusive of the improvements, ton thousand dol-

lars per acre.

And on cross-examination the witness testified as fol-

lows :

James H. Givens and Mary A. Givens, resided in Port-

land, Oregon, until Mr. Givens' death ; they never resided

in Washington territory ; they were married before coming
to Portland ; the}'- came from New Bedford, Massachusetts,

to Portland.

VII.

The plaintiff's attorneys then stated to the court that,

although they did not regard it as necessary, they would
offer a certified copy of a patent from the United States to

Thomas Hood.

Which said patent was, without objection, admitted and
read in evidence, and a copy thereof is hereto attached,

marked " Exhibit F," and made a part of this bill.

VIII.

Plaintiff then offered in evidence a certified copy of a

deed from Thomas Hood to C. P. Ferr}^ and L. C. Fuller.

To which offer defendants objected that the same was
incompetent, purporting to have been acknowledged before

a person not authorized under the laws of Washington to

take acknowledgments of deeds, and therefore not entitled

to record.
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Which objection the court overruled and ordered said

paper to be admitted in evidence and marked "Exhibit G."

To which order and ruling of the court, defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said deed was read in evidence, and a

copy of the same is hereto attached, marked " Exhibit G,"

and made a part of this bill.

IX.

Plaintiff then offered a certified copy of a deed from C.

P. Ferry and L. C. Fuller, and their respective wives, to E.

M. Burton.

To which offer defendants objected that the same was
incompetent and immaterial, no possession or title having

been shown in the grantors, or either of them.

Which objection the court overruled and ordered said

paper to be admitted in evidence and marked "Exhibit H."

To which order and ruling of the court, defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon the said deed was read in evidence, and a

copy thereof is hereto attached, marked "Exhibit H," and
made a part of this bill.

X.

Plaintiff then offered a certified copy of a deed from E.

M. Burton et ux., to L. C. Fuller and C"^. P. Ferry.

To which offer defendants objected that the same was
incompetent and immaterial, no possession or title having

been shown in the grantor.

Which objection was, by the court, overruled and said

paper was ordered to be admitted in evidence, and marked
"Exhibit I."

To which order and ruling of the court, defendants, by
their counsel, did then and there duly except, and said

exception was allowed.
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Thereupon said deed was read in evidence, and a copy

thereof is hereto attached, marked " Exhibit I," and made
a part of this bill.

XL

Plaintiff then offered in evidence a certified copy of a

deed from L. C. Fuller and C. P. Ferry, and their respective

wives, to the Working Men's Joint Stock Association, a

corporation organized under the laws of Oregon.

To which offer defendants objected that the same is

incompetent and immaterial, no possession or title having

been shown in the grantors, or in either of them.

Which objection the court overruled and ordered said

paper to be admitted in evidence, and marked "Exhibit J."

To which ruling of the court defendants, by their coun-

sel, did then and there duly except, and said exception was

allowed.

Thereupon said deed was read in evidence, and a copy

thereof is hereto attached, marked ''Exhibit J," and made
a part of this bill.

XII.

Plaintiff then offered in evidence a certified copy of a

deed from L. C. Fuller, C. P. Ferry and their respective

wives, and the Working Men's Joint Stock Association, to

George P. Riley and others.

To which offer defendants objected that the same is

incompetent and immaterial, no possession or title having

been shown in the grantors, or in either of them, and,

Further, because the paper purports to have been

acknowledged before a person not authorized by the laws of

Washington to take acknowledgments of deeds, and, there-

fore, the paper is not entitled to record.

Which objection the court overruled and ordered said

paper to be admitted in evidence, and marked " Exhibit K."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.
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Thereupon said deed was read in evidence, and a copy
thereof is hereto attached, marked " Exhibit K," and made
a part of this bill.

XIII.

Plaintiff then offered a certified copy of a power of

attorney from George P. Riley, e^ al., to John W. Matthews.

To which offer defendants objected that the same is

immaterial and incompetent.

First : It appearing not to have been executed by
Edward Simmons, George Thomas and Annie Rodney, nor
by any one for them whose authority has been shown.

Second: Because the same is not acknowledged b}^ all

of the parties described as principals, nor by anyone for

them whose authority has been shown.

TJiird : Because said instrument is not acknowledged
as required by the laws of Washington so as to entitle it

to record. Which objections the court severally overruled,

and ordered that said paper be admitted in evidence, and
marked " Exhibit L."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon said deed was read in evidence, and a copy
thereof is hereto attached, marked " Exhibit L," and made
a part of this bill.

XIV.

Plaintiff then offered a certified copy of a deed from
George P. Riley and others, by John W. Matthews as attor-

ney-in-fact, to Mary H. Givens.

To which offer the defendants objected that the same is

incompetent.

First : Because it purports to be a deed executed by a

person describing himself to be an attorney-in-fact, and no
power or authority from the persons for whom he professes

to act has been shown.
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Second: That the only power attempted to be shown
appears to have been given by fourteen persons, and the

evidence shows that one of them, to-wit : James H. Givens,

was dead at the time of the execution of the instrument

offered, and that the power under which said attorney pro-

fesses to act was joint.

Third : And, further, tliat no possession or title is

shown in the parties named as principals, or in any of

them, to the premises described and involved in this action,

or to any part thereof.

Which objections were severally overruled by the court,

and said paper ordered admitted in evidence, and marked
" Exhibit M."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

Thereupon, said deed was read in evidence, and a copy

thereof is hereto attached, marked " Exhibit M," and made
a part of this bill.

XV.

And, thereupon, plaintiff* rested his case, and the defend-

ants, to maintain their defense, offered a certified copy of

an instrument, purporting to be a deed from the Territory

of Washington to William B. Kelly, of the premises

described in the complaint.

To which offer plaintiff objected that the same is

incompetent, irrelevant and immaterial.

First : Because it purported to be a deed for land sold

for taxes and said deed was not made in the name, and did

not run in the name of the Territory of Washington, and
notice of expiration of time for redemption was not given

before execution of deed.

Second: Because, in the granting clause thereof, it pur-

ports to be the deed of Lewis Byrd, sheriff, and not the Ter-

ritory of Washington.

Third : Because it purports to be a deed made pursu-
ant to a sale of land for territorial and county taxes instead

of for city taxes.
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Fourth: Because the deed is void upon its face because

it does not appear therefrom that there was ever an^^ assess-

ment of the property described therein.

Fifth: And for the further reason that the defendants

cannot, under their answer in this case, show any title in

themselves.

Which objections the court severally overruled and
ordered that said paper be admitted in evidence, and
marked "Exhibit N."

To which order and ruling of the court, plaintiff, by his

attorney's, did then and there duly except, which exception

was allowed.

Thereupon said paper was read in evidence, and a cop}^

thereof is hereto attached, marked " Exhibit N," and made
a part of this bill.

XVI.

Defendants then offered and read in evidence, without
objection, a deed from W. B. Kelly and wife to Dolphus
B. Hannah ; a copy of which is hereto attached, marked
" Exhibit 0," and made a part of this bill.

XVII.

Defendants then introduced and read in evidence, with-

out objection, Ordinances Nos. 58 and 90, of the City of

New Tacoma, which are attached hereto, marked respec-

tively, '' Exhibits P " and " Q," and made a part of this

bill.

XVIII.

Defendants next called in their behalf John P. Judson,
who, being first duly swoi'n, testified as follows :

I am one of the attorneys for the defendants in this

case ; I know the paper shown me, the original answer of

the defendants in this cause ; it was drawn by me ; the para-

graph in said answer called to my attention, numbered
third in the further answer and defense, wherein defend-

ants stated that one Mary A. Givens, was the record owner
and also the owner in fact of said premises, was not
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inserted for the purpose of admitting the title of said Mary
A. Givens, but was inserted upon the theory that I had that

in order to show a good tax title, it was necessary to allege

that the property was assessed either to the owner, or to

unknown owners, where the owner was not known ; I

explained to Mr. Hannah, one of the defendants, what the

answer was in general terms, that we had denied the fact

that plaintiff was the owner of the property, and had then

set up the tax title and proceedings under which the deed

was made.

To all of which testimou}^ the plaintiff objected that the

same was incompetent, irrelevant and immaterial.

Which objection was, by court, overruled, and excep-

tion taken by the plaintiflP, and said exception allowed.

XIX.

And, thereupon, D. B. Hannah, one of the defendants

in this case, was called in his own behalf, and being duly

sworn, testified as follows :

1 recognize the paper shown me as the original answer
in this case ; I signed it and verified it ; Mr. Judson handed
it to me and stated that 1 might read it if I liked, but that

it was simply an answer den3'ing the title of plaintiff and
setting up my title under the tax deed ; I told him there

was no need of my reading it over because he had made it,

and I would sign it ; I have always insisted that Mary A.
Givens had no title to this propert}', and certainl}^ had no
intention in signing that answer of admitting that either

she or the plaintiff was the owner of the property ; I am
one of the defendants in this action ; Kate E. Hannah is

my wife ; I am the same Dolphus B. Hannah as is named
as grantee in "Exhibit ;" I entered into possession of the

land described therein, under said deed, "Exhibit 0," 1886
;

in that year I cleared the land ; took out the stumps and
roots, and the brush and logs at a cost of $400 ; in the fall

of 1887, I built a substantial board fence around it, and
kept the gate locked ; in the spring of 1888, 1 rented it as a
cow pasture, and it was used for that purpose until April,

1890, when I erected a dwelling house on it and made other

improvements which, altogether, cost me $5,000. During
the time I have held the land I have paid the taxes of the



43

City of Tacoma, and territorial and count}'- taxes ; since I

built the dwelling house I have continuously resided there

with my family. No one else has ever been in possession

of that property to my knowledge ; when I first knew it, it

was wild land covered with standing timber, logs and some
stone.

To all of which testimony the plaintiff objected that the

same was incompetent, irrelevant and immaterial.

Which objection was by the court overruled, and
exception taken by plaintiff, and said exception allowed.

And, thereupon, the defendants rested their case.

XX.

The plaintiff then, for the purpose of showing that the

land in controversy was not assessed, nor advertised, nor

sold for taxes, as recited in said lax-deed, called one

Edward N. Fuller, who, being first duly sworn, testified as

follows :

In 1883 I was editor of a paper known as The Daily

Neius in the City of Tacoma ; I was editor from August,

1882 ; the delinciuent tax lists were not published in my
paper ; during those years 1882 and 1883 there was only

one other paper in the city, that was the Daily and Weekly

Ledger ; the publication of the Daily Ledger commenced in

April, 1883, and the publication of the Daily News was
commenced in September, 1883; each of said papers had a

weekly publication preceding the publication of the dailies,

and were the only weekly papers published in the city at

that time, and that the notice of sale of lands for delin-

quent taxes for the year 1882 was published in the

Ledger of April 20 and 27 and May 4, 1883.

Counsel for plaintiff then showed witness a paper of the

date of April 20, 1883 ; also one of April 27, 1883, and
another of May 4, 1883, and the witness thereupon stated :

The papers handed me are Weekly Ledgers, published

in New Tacoma, on the dates of April 20 and 27, and May
4, 1883,

And, thereupon, counsel for plaintiff offered the said

papers in evidence, for the purpose of showing that the
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premises involved in tliis action bad not been advertised

tberein for sale for debnquent taxes, tbere being no property

in said advertisement described at all like the property herein

involved, other than that shown in " Exhibit R," herein-

after referred to.

To which offer defendants objected, on the ground that

the same were incompetent, irrelevant and immaterial

;

that no testimony' is admissible to show whether or not

any iiotice was published, the Code of Washington, under
which the tax deed in this case was executed, making said

deed conclusive evidence that said notice was published.

And,

Further, that more than three years have elapsed since

the recording of said deed, and more than three years have
elapsed since possession was taken by the defendants of

said premises, and the plaintitf in this action and all per-

sons under whom he claims are concluded by said deed
and precluded from offering any testimony to impeach said

deed.

Which objections were severally overruled by the court,

and the papers were ordered admitted and read in evidence,

and marked "Exhibit R." To which order and ruling of

the court, defendants, b}' their counsel, did then and there

duly except, and said exception was allowed. And that

part of the said advertisement in said papers, showing the

heading and showing the description therein of the prop-

erty, is as shown by " Exhibit R," hereto attached and
made a part of this bill of exceptions.

XXI.

And, for the purpose mentioned in the last offer, the

plaintiff offered the official assessment roll of New Tacoma,
Washington territory, for the year 1882, and particularly

that portion of said roll on page 24 thereof, which refers to

the property assessed in the name of Mary A. Givens.

To which offer defendants objected, that the same is

incompetent, irrelevant and immaterial, because the tax

deed involved in this action had been filed for record more
than three years preceding the commencement of this

action, and possession of the premises described therein
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had been taken and held for more than three years next
preceding the commencement of this action, and the plain-

tiff was thereby concluded from impeaching said deed.

Which objection was by the court overruled, and the

court ordered that a cop}^ of said page 24 be made and
admitted in evidence for all intents and purposes and with
like effect as the original, and the same was read in evi-

dence and marked " Exhibit S."

To which order and ruling of the court, defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

XXII.

Plaintiff then offered in evidence the official duplicate

assessment roll of New Tacoma, Washington territory, for

the year 1882, and particularly that portion of page 26
thereof referring to an assessment in the name of Mary A.
Givens.

To which offer defendants objected that the same is

incompetent, irrelevant and immaterial, because the tax

deed involved in this action had been filed for record more
than three years preceding the commencement of this

action, and possession of the premises described therein

had been taken and held for more than three years next
preceding the commencement of this action, and the plain-

tiff was thereby concluded from impeaching said deed.

Which objection was by the court over-
The inter- ruled, and the court ordered that a copy of

Imeation SW gg^ij page 26 be made and admitted in evi-

fere^'ntinkfrom
<ie nee for all intents and purposes, with like

the others. efiect as tlie orignial; and the same was read

in evidence and marked "Exhibit T."

To which order and ruling of the court defendants, by
their counsel, did then and there duly except, and said

exception was allowed.

XXIII.

And, thereupon, plaintiff rested his case. And at the

conclusion of taking testimony, and tlie introduction of

paper writings, it was stipulated by counsel, and the court

ordered that copies be made thereafter of all papers that
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had been offered in original form, with the exception of the

original deed, "Exhibit B," and that the copies so made
should be used with like effect as the originals and that

said originals should remain in the care of the lawful cus-

odians thereof.

This bill of exceptions contains all of the testimony
introduced by the plaintiff in support of, or to establish his

case, and also all of the testimony introduced on the part

of the defendants, or either of them. That afterwards, and
on June 22, 1892, rendered a decision to the effect that

plaintiff had failed to establish title in himself, and that

tliereafter a motion for a new trial was filed, which the

court denied.

This bill of exceptions, therefore, is examined and
allowed within the time allowed by the court for presenting

the same.

"Exhibit A."

State of Washington, >

County of Pierce.^

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing is

a full, true and correct copy of an instrument in writing
which was filed for record in my office at 9:20 o'clock a. m.,

on the 21st day of January, 1889, and is recorded on pages
244 and 245, vol. 38 of records of deeds, as the same now
appears from the record thereof in my office.

Witness my hand and official seal this eighth day of Feb-
ruary, 1892.

W. H. Hollis,
Auditor Pierce County, Wash.

A. A. SwoPE,
Deputy.

QUITCLAIM DEED.

Know all Men by These Presents, That I, Mary A. Givens,
widow of James H. Givens, of New Bedford, Massachusetts,
in consideration of fifteen hundred dollars to me paid by
Frank V. McDonald, of San Francisco, State of California,

do hereby remise, release and forever quitclaim unto Frank
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V. McDonald, his heirs and assigns, all the following

bounded and described real property, situated in the Terri-

tory of Washington :

The southwest quarter of the northwest quarter, and
the west half of the southeast quarter of the northwest
quarter of section five, in township twenty, north of range
three east, in Pierc'e county, Washington territory.

Also section six, in township twenty, north of range
three east, in Pierce county, Washington territory.

Also that piece of land described as commencing at a

stake forty rods north of the south line and one hundred
and sixty rods from the southwest corner of E. Hanford's
donation land claim, and running thence north forty rods

;

thence east eighty rods ; thence south forty rods ; thence

west eighty rods to place of beginning, situated in section

eight and nine in township twenty-four, north of range
four east, in King county, Washington territory.

Together, with all and singular the tenements, heredi-

taments and appurtenances thereunto belonging or in

anywise appertaining, and also all my estate, right, title

and interest in and to the same.

To have and to hold the above described and granted
premises unto the said Frank V. McDonald, his heirs and
assigns forever.

And I, Mary A. Givens, the grantor above named, do
covenant to and with Frank V. McDonald, the above
named grantee, his heirs and assigns, that the above
granted premises are free from all encumbrances made or

suffered by me, and that I will, and m}^ heirs, executors

and administrators shall warrant and forever defend the

above granted premises, and every part and parcel thereof,

against the lawful claims and demands of all persons

whomsoever claiming by, through or under me, but against

none others.

In witness whereof, I, the grantor above named, here-

unto set my hand and seal this 17th day of October, A. D.
1888.

Mary A. x Givens, [Seal]
Mark.

Signed, sealed and delivered in presence of

Frank A. Milliken,
Emanuel Sullavon.
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State of Massachusetts,
I

County of Bristol.
^

Be it remembered, That on this 17th day of October, A. D.

1888, before me, the undersigned, a notary public in and
for said county and state, personally appeared the within,

Mary A. Givens, of New Bedford, in said county, widow of

James H. Givens, who is known to me to be the identical

person described in, and who executed the within inscru-

ment, and acknowledged to me that she executed the same.
And I hereb}^ certify that tlie alterations making this

instrument a quitclaim deed, and Frank V. McDonald,
grantee therein, instead of Samuel Coulter, were made before

signing and executing the same.

In testimony whereof, T have hereunto set my hand and
notarial seal, the da}'' and year last above written.

Frank A. Milliken,

[Notarial Seal.] Notary Public.

ss.
State of Massachusetts,

County of Bristol.

I, Thomas J. Cobb, clerk of the Third District Court of

Bristol, in and for said county (said court being a court of

record), do hereby certify that Frank A. Milliken, of New
Bedford, in said count}^, whose name is subscribed to the

certificate of proof, or acknowledgment of annexed instru-

ment, and thereon written was, at the time of taking of

such proof or acknowledgment, a notary public of the State

of Massachusetts, in and for the said Count}^ of Bristol,

dwelling in said county, commissioned and sworn, and duly
authorized to take the same.

And, further, that I am well acquainted with the hand
writing of such notary public, and verily believe that the
signature to the said certificate is genuine, and that said

instrument is executed and acknowledged according to the

laws of the State of Massachusetts.

In testimony whereof, I have hereunto set my hand and
affixed the seal of said court, this 17th day of October,
1888.

[Clerk's Seal.] Thomas J. Cobb, Clerk.
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" EXHIBT B."

QUITCLAIM DEED. WARRANTY DEED .

Know all Men by These Presents, That I, MaiT A. Givens,
of New Bedford, Courily e^ Massachusetts, State of Oregon
in consideration of fifteen hundred dollars, iteila±a? to nie

paid by Samuel Coulter Frank V. McDonald, of Pcirtland San
Francisco, County of Multnoiaai±, State of California

do hereby remise, release and forever quitclaim
Oreg(^n.havL' barLiaiiied anil sold and by the presents do tyrant,

barti'ain, sell and convey unto said Frank V. McDonald,
Samuel Coulter his heirs and assigns, all the following

bounded and described real property situated in the county
of Territory of Washington and State of Oregon :

The southwest quarter of the northwest cjuarter and the

west half of the southeast c^uarter of the northwest quarter
of section five, in township twenty, north of range three

east, in Pierce countv, Washington territory.

Also, section six, in township twenty, north of range
three east, in Pierce countv, Washington territory.

Also, that piece of land described as commencing at a

stake fort}'' rods north of the south line, and one hundred
and sixty rods from the southwest corner of E. Hanford's
donation land claim, and running thence north forty rods,

thence east eighty rods, thence south forty rods, thence

west eighty rods to the place of beginning, situated in sec-

tions eight and nine, in township twenty-four north of

range four east, in King county, Washington territor3\

Together, with all and singular the tenements, heredita-

ments and appurtenances thereunto belonging, or in any
wise appertaining, and also all my estate, right, title and
interest in and to the same, including dower and claim of

dower.

To have and to hold the above described and granted
premises unto the said Frank V. McDonald, his heirs and
assigns forever. And I, Mary A. Givens, the grantor

above named, do covenant to and with Frank V. McDon-
ald, the above named grantee, his heirs and assigns, that

the above srranted premises are free from all encumbrances
made or suffered by me, and that I will and my heirs,

executors and administrators shall warrant and forever
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defend the above granted premises and every part and par-

cel thereof against the lawful claims and demands of all

persons whomsoever claiming by, through or under me,
but against none other.

In witness whereof, I, the grantor above named, here-

unto set my hand and seal this 17th day of October, A. D.

1888. Her

Mary A. x Givens.
Mark.

Signed, sealed and delivered in presence of

Frank A. Milliken,
Emanuel Sullavon.

State of Massachusetts, >

County of Bristol. ^

Be it remembered, that on this 17th day of October, A.
D. 1888, before me, the undersigned, a notary public in and
for the said county and state, personall}^ appeared the within
named Mar}^ A. Givens, of New Bedford, in said county,
widow of James H. Givens, who is known to me to be the

identical person described herein, and who executed the

within instrument and acknowledged to me that she exe-

cuted the same. And I hereby certif}^ that the alterations

making this instrument a quitclaim deed and Frank V.
McDonald grantee therein, instead of Samuel Coulter, were
made before signing and executing the same.

In testimony whereof, I have hereunto set my hand
and notarial seal the day and year last above mentioned.

Frank A. Milliken, Notary Public.

State of Massachusetts, >

County of Bristol.^
^^•

I, Thomas J. Cobb, clerk of the Third District Court of

Bristol, in and for said count}^ (said court being a court of
record) do hereby certify that Frank A. Milliken, of New
Bedford, in said county, whose name is subscribed the cer-

tificate of jjroof or acknowledgment of the annexed instru-

ment and therein written was, at the time of taking such
proof or acknowedgment, a notary public of the State of

Massachusetts, in and for the said County of Bristol,dwelling
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in said county, commissioned and sworn and dul}^ author-
ized to take the same. And, further, tliat I am well
acquainted with the hand writing of such notary public, and
verily believe that the signature to the said instrument is

executed and acknowledged according to the laws of Mas-
sachusetts.

In testimony whereof, I have hereunto set my hand and
affixed the seal of said court, this 17th day of October, 1888.

Thomas J. Cobb, Clerk.

''Exhibit C."

In the Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald,
Gomjplainant.

vs.

John Donaldson, John Hunt-
ington, H, C. Clement, Annie
Van Ogle, C. A. Gove, Sam-
uel Coulter, AV. H. Fife,

John Carson, Louise M.
Flowers, Charles Howard,
D. B. Hannah, Administrator
of the Estate of George Luvi-
NEY, deceased, D. S. Marvin,
F. S. Aiken, H. C. Bostwick,
Walter N. Lee, J. B. Welsh,
L. C. Armstrong, B. A Bis-

sell, Morris Gross, Sheldon
Allen, Mary A. Smith, E. O.
FuLMER, Seymour K. Allen
and Mattie G. Fulmer,

Defendants.

The above entitled suit came on to be tried in the above

entitled court, on the 21st day of August, A. D. 1891, on

the bill of complaint, answers, cross bills, answers to the

same, replications, evidence, stipulations of counsel,

exhibits, and depositions of witnesses on file therein; plain-

ifF apoearing by W. Scott Beebe, his solicitor and defend-

ant, Samuel Coulter appearing by Watson, Hume & Watson,

his solicitors, and Annie Van Ogle and John Carson, said
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defendants, appearing by Dell Stnart, their solicitor, and
said defendant, H. C. Clement appearing b}^ Fogg & Mur-
ray, his solicitor, and C. A. Gove, and Jolm Donaldson two

of said defendants, appearing by W. S. Newbury, his solici-

tor, and W. H. Fife and the other of said defendants appear-

ing by Galusha Parsons, their solicitor, and Seymour Allen

of said defendants, and John Plume heretofore duly made
])arty defendant herein, appearing b}' their solicitor, John
C. Stallcup, and the court having heard the same and the

arguments of counsel, and not being fully advised, what
decree ought to be entered in the premises, took the same
under advisement, and now having fully considered the

same, finds from the evidence, the following facts :

I.

That the plaintiff, F. V. McDonald, is a citizen and resi-

dent of the State of California, that the defendants, Samuel
Coulter, C. A. Gove, Charles Howard and F. S. Aiken, are

each and all, citizens and residents of the State of Oregon,

and each and all of said defendants, except John Donald-
son, are citizens and residents of the State of Washington,
and the said John Donaldson is a subject of the Queen of

Great Britain and Ireland.

II.

That on the 8th day of February, 1870, Louis C. Fuller

and Clinton P. Ferry, and their respective wives, were the

owners in fee-simple of the following described tract of land,

situated in the County of Pierce, in the then Territory of

Washington, to-wit : the southwest quarter of the north-
west quarter, and the west half of the southeast quarter of

the northwest quarter of section five (5), township twenty

(20) north of range three (3) east of the Willamette meridian.

III.

That at, and on, and prior to said date, the Working-
men's Joint Stock Association was a private corporation,
organized under tlie laws of the State of Oregon, having its

principal office at Portland, in said state.
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IV.

That on the said 8th day of February, 1870, the said
Ch'nton P. Ferr}' and Annie P. Ferry, his wife, and Louis
C. Fuller and Annie L. Fuller, his wife, joined in their

deed, jointly executed and delivered to the said corporation,
in which and b}^ which they conveyed said tracts of land
described in the second finding herein, to said corporation.

V.

That prior to, and on the 10th day of Februar}'', 1871,
John Donaldson, Philip Francis, Charles Gilbert, James H.
Givens, Charles Howard, John Huntington, George Wash-
ington, George Thomas, George Luvine}^ William Brown,
Mary H. Carr, Edward S. Simmons, George P. Riley and
Anna Rodney, were the stockholders, and the only stock-
holders of said corporation, and each was the owner and
holder of 30-464 of all the capital stock of said corporation,
except George Luviney, who was the owner and holder of
65-464 of said capital stock, and William Brown, who was
the owner and holder of 39-464 of said capital stock.

VI.

That on said 10th day of February, 1871, a question
having arisen as to the power of the said corporation to

take and hold the title to said real property, it was decided
by the officers and managers of the same, that the land
should be conveyed to said stockholders, as tenants in

common of interests therein, in proportion to the amount
of the capital stock of said corporation owned and held by
each, and in exchange for the same, and accordingly^, the
said corporation, on the 10th day of February, 1871, joined
with the said Louis C. Fuller and Annie L. Fuller, his wife,

and Clinton P. Ferry and Annie P. Ferry, his wife, and
duly made, executed and delivered, with said persons
named in the fifth finding herein, wherein and whereby
they granted and quitclaimed to the said several persons,

all of said real estate, to be held by them as tenants in

common, in the following proportions : To said William
Brown, an undivided 39-464, to said George Luviney, an
undivided 65-464, and to John Donaldson, Philip Francis,

Charles Gilbert, James H. Givens, Charles Howard, John
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Huntington, George Wasliington, George Thomas, Mary H.
Carr, Edward S. Simmons, George P. Riley and Anna
Rodney, each an undivided 30-464.

VII.

That it is not true, as it is alleged in the cross-bill of

Annie Van Ogle and John Carson, against defendant,

Samuel Coulter, that one 30-464, or any other interest was
issued to Charles Howard, or was issued or held in the

name of Annie Rodney, in trust for him, said Charles

Howard, or that he ever was the owner or holder of any
other or greater interest therein, that the 30-464 subscribed

by him and held by him in his own name, or that said

Annie Rodney was not the owner thereof, or never had
been, or never had been a subscriber for stock in said cor-

poration, or that said Charles Howard had subscribed said

stock in her name, or that said stock was never delivered

to said Annie Rodney, or was delivered to said Charles
Howard or held by him, or that said Annie Rodney never
claimed the same nor pretended to own it in her own right.

IX. •

That on the 5th day of September, 1871, an attempt
was made to constitute one John W. Matthews attorney-

in-fact for all the grantees in said deed, with power to sell

and convey said tracts of land and other lands which the

said persons owned and held in common by an instrument
in writing, which was properly executed and acknowledged
by John Donaldson, John Huntington, Philip Francis,

Charles Gilbert, James H. Givens, Charles Howard, George
Washington, George Luviney, William Brown, Mary H,
Carr and George P. Riley, but was not executed or acknowl-
edged by E. S.'Simmons, George Thomas or Annie Rodney,
in person. That A. S. Gross executed and acknowledged
the same on behalf of E. S. Simmons and George P. Riley,

signed the name of George Thomas as "proxy " and the

instrument bears the name of Annie Rodney.

That on the 9th day of September, 1871, said John W.
Matthews attempting and assuming to act under said

instrument in writing, and under the belief by him and all

of said grantees, that the same was in all respects valid and
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sufficient to authorize him so to do ; the said Annie Rod-
ney having no knowledge, except such as Charles Howard
had of the same, executed to each of said stockliolders, a
deed signed by himself as attorne\'-in-fact, for all of said

stockholders, a tract of land described as follows

:

To Pliilip Francis, beginning at a point forty chains
north of the southwest corner of said section six, township
twenty, range three east, and running thence east six

chains ; thence nortli 6.66| chains ; thence west six chains
;

and thence south 6.66| chains to the place of beginning.

To Edward S. Simmons, beginning at a point forty chains
north, and six chains east of the southwest corner of said

section six, and running thence east six chains, thence
nortli 6.66| chains ; thence west six chains, and thence
south 6.66-| chains to the place of beginning.

To George P. Riley beginning at a point forty chains
north and twelve chains east of the southwest corner of

said section six, and running thence east six chains, thence
north 6.66f chains; thence west six chains, and thence
south 6.6o| chains to the place of beginning.

To Charles Howard, beginning at a point forty

chains north and eighteen chains east of the southwest
corner of section six, and running thence east six

chains ; thence north 6.66f chains ; thence west six

chains, and thence south 6.66f chains to the place of begin-

ning ; also beginning at a point forty chains north and
twenty-four chains east of the southwest corner of said

section six, and running thence east six chains ; thence
north 6.66| chains, thence west six chains ; and thence
south 6.66f chains, to the place of beginning.

To George Washington, beginning at a point 46f chains
north of the southwest corner of said section, and running
thence- east six chains ; thence north 6.66f chains ; thence
west six chains, and thence south 6.66| chains to the place

of beginning.

To Mary H.Carr, beginning at a point 46f chains north,

and six chains east of the southwest corner of said section,

and running thence east six chains ; thence north 6.66f
chains ; thence west six chains ; thence south 6.66| chains
to the place of beginning.
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To George Thomas, beginning at a point 46§ chains

north, and twelve chains east of tlie southwest corner of

said section, and running thence east six chains ; thence

north (j.CSl chains ; tlience west six chains, and thence

south G.Go§ chains to the place of beginning.

To George Luviney, beginning at a point 46| chains

north, and eighteen chains east of the soutliwest corner of

said section, and running thence east six chains ; thence

north 6.66§ chains ; thence west six chains, and thence

south 6.6G| chains to the place of beginning ; also begin-

ning at a point 53J chains north, and eighteen chains east

of the soutliwest corner of said section, and running thence

east six chains ; thence north 6.66| chains ; thence west

six chains, and thence south 6.66| chains to the place of

beginning.

To John Donaldson, beginning at a point 46| chains

north and twenty-four chains east of the southwest corner

of said section, and running thence east six chains
;
thence

nortli 6.66| chains, thence west six chains, and thence

south G.66f chains to the place of beginning.

To Charles Gilbert, beginning at a point 53f chains

north of the southwest corner of said section six,and running
thence east six chains ; thence north G.GGf chains ; thence

west six chains, and thence south G.GGf chains to the place

of beginning.

To James H. Givens, beginning at a point 53^ chains

north and six chains east of the southwest corner of said

section six, and thence running east six chains ; north,

6.6G| chains ; west six chains, and thence south G.GGf
chains to the place of beginning.

To William Brown, beginning at a point 53J chains
north and twelve chains east of the southwest corner of

said section six, and running thence east six chains
;

north G.GGf chains ; thence west six chains ; and thence
soutli G.GGf chains to the place of beginning.

To John Huntington, beginning at a point 53^ chains
north and twent^^-four (bains east of tlie southwest corner

of said section six, and running thence east six chains
;

north G.GGf chains ; west six chains ; and tlience south

G.GGf chains to the place of beginning.



57

To Charles Howard, beginning at a point forty cliains

north and twenty-four chains east of the southwest corner
of section six, township twenty, north range three east

;

tlience east six chains; thence north 6.66| chains ; thence
west six chains ; thence south 6.66| chains to the place of
bej^inning. containing four acres.

To Edward S. Simmons, beginning at a point forty

chains north and six chains east of the southwest corner of

section six, township twenty, north range three east ; thence
east six chains ; thence north 6.66§ chains ; thence west six

chains ; thence south 6.66f chains to the place of beginning,
containing four acres.

To Annie Rodney, beginning at a point forty chains
north and eighteen chains east of the southwest corner of

section six, township twenty, north range three east
;

thence six chains east ; thence north 6.66f chains; thence
west six chains ; thence south 6.66f chains to the place of

beginning, containg four acres.

XI.

That said deeds, and each of the same, described the ini-

tial corner of the description of the premises therein

attempted to be conveyed, as a point forty chains, north of

the southwest corner of section six, township twenty, north
range three east of the Willamette meridian, whereas the

same should have been forty chains, north of the southwest
corner of section five, in township twenty, north of range
three east of the Willamette meridian, and were signed by
the name of John W. Matthews and not by the names of

an}' of the said alleged grantors in said deed, and were oth-

erwise incorrect and void.

XII.

That on the 23d day of March, 1873, the said James H.
Givens died intestate, leaving Mary A. Givens his widow
and onlv heir-at-law.

XIII.

That on the 24th day of March, 1873, the said John W.
Matthews, still assuming to act under the authority of said

instrument, in writing, and without any additional autlior-

ity, made, executed, acknowledged and delivered a second
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deed to each of said stocklioldois, wliic^hicorrectly stated

tlie section in which the said tracts are situated, and the

true initial corner of the description in each, and to which
he signed the names of several of the stockholders, as

grantors therein, and purported to conve}^ to each of said

stockholders the same tract purported to be conveyed to

said persons by the said deed of September 5, 1871, but

correctly stating the initial corner of said tract, except that

in said deeds on Marcli 24, 1873, he attempted to convey

U) the said Charles Howard, the same tract attempted to be

conveyed by said deed of September 5, 1871, to Annie
Rodney, and to the said Mary A. Givens, the tract attempted

by said deed of September 5, 1871, to be conveyed to

James H. Givens, and to George Luviney, the same tract

attempted b}^ said deed of September 5, 1871, to be con-

veyed to him and in addition thereto, the same tract

attempted by said deed of September 5, to be conveyed to

George Washington. That said deed, executed to Charles

Howard, recites that the lot described in the said deed of

September 5, 1871, to Annie Rodney, was erroneously con-

veved to her.

XIV.

That since March 24, 1873, the taxes upon said property

have been assessed to the several persons named in said

deeds, in severalty, and have been paid by them and their

successors in interest.

XV.

That complainant herein has purchased, and is the owner
of all the interest of said James H. Givens and Mary A.

Givens, his widow, in said tract, whether the same has been

divided or is an undivided interest.

That in the year 1888, the defendant, Samuel Coulter,

purchased in good faith, and for a vaUiable consideration,

all the interest of Annie Rodney, (now Annie Ferry) in

said undivided tracts, and received from her and Daniel

Perry, her husband, a deed of bargain and sale, conveying
to him the same.

XVI.

That in the year 1885, the said Charles Gilbert died

intestate, leaving George A. Gilbert, his brother, and sole

heir-at-law, and the said defendant, Samuel Coulter, is now
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the owner in fee simple, by muoiie conveyances from the
said George A. Gilbert, of all the interest of the said George
A. Gilbert, in said tracts of land.

XVII.

That on the 24th day of March, 1873, the said Matthews,
acting under said power of attorney, conveyed to the defend-
ant, John Donaldson, one of the original stockholders in

said corporation, a tract of land described as follows :

Beginning at a point 46.6G| chains north and twenty-four
chains east of the southwest corner of section five, town-
ship twenty, north of range three east ; thence east six

chains ; thence north 6.66| chains ; thence west six chains;
thence south 6.66| chains to the place of beginning, con-
taining four acres. That the said Donaldson accepted said

deed and thereafter, on the 15th day of April, 1873, conveyed
said tract to H. C. Clement, by warranty deed ; that said

Clement thereafter, on the 15th day of December, 1882,
conveyed to W. B. Kelly the northeast one acre of said

tract by warranty deed ; that said Kelly and wife there-

after, on the 25th day of January, 1883, conveyed said one
acre by warranty deed to Morris Gross, who is now in

possession thereof under said conveyance. That said

Clement conveyed said lands by divers mesne conveyances
so that Mary L. Smith and Sheldon Allen, as tenants in

common, are now seized and in the possession by convey-
ance to them of all the following portions thereof, to-wit

:

Beginning at a point 46| chains north and twenty-four
chains ease of the southwest corner of said section five

;

thence north 6| chains ; thence east three chains ; thence
south 3j chains ; thence west three chains ; thence south

3J chains ; thence east three chains ; thence south 3J
chains ; thence west six chains ; thence east three chains

;

thence south 3J chains ; thence west six chains to the place

of beginning, containing three acres ; except the following
mentioned lots in the said three acres, as the same would
appear upon a subdivision of said tract into lots, blocks,

streets and alleys, according to the general plan of subdi-

vision of the City of Tacoma, within the limits of which
city the said tract lies, viz : Lots numbers eleven and
twelve in block 102 8; lots one, two and three in block
1127

; and lot number six in block 1128, and with the

exception of the lots above mentioned, the said Sheldon
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Allen and Mary L. Smith are now the owners and in

possession of, and entitled to the possession of said three

acres. Said lands were conveyed to these complainants,

Sheldon Allen and Mary L. Smith, by two certain deeds, as

follows : A deed dated January 10th, 1878, and recorded in

the office of the auditor of Pierce county, April 8th, 1879,

in book seven of deeds, at page eighty-six ;
and by a cer-

tain other deed dated September 13th, 1879, and recorded

in the office of the auditor of said county on the 25th day

of September, 1879, in book seven of deeds, at page 356
;

in which said two deeds said lands are not described by

metes and bounds, but as lots numbered 4, 5, 6, 7, 8, in block

numbered 1127, and the west fractional parts of lots 1, 2,

3 and 4, in block numbered 1126, in New Tacoma, as shown

by the official plat of said New Tacoma on record in the

office of the county auditor of said county ; and those cer-

tain other lots shown by said plat, as follows : Lots 1, 2, 3,

4, 5 and 6, in block 1129 ; lots 1, 2, 3, 4, 5, and fractional

lot 7, in block 1128; and fractional lots 4 and 5 ; and lots 6,

7, 8, 9 and 10, in block 1128 ; and fractional lots 10, 11

and 12, in block 1029 ; which lots embrace the identical

lands above described by metes and bounds, and none

other ; and are the same lands conveyed by the defendant,

H. C. Clement, to John E. Burns by warranty deed, dated

September the 11th, 1873, and recorded September 19th,

1873, in book four of deeds, at page 210.

XVIII.

Thaton the 24th day of March, 1873, the said Matthews act-

ing under said power of attorney, conveyed to the defendant,

John Huntington, one of the original stockholders in said

corporation, a tract of land described as follows : Begin-

ning at a point 53.33j chains north, and twenty-four chains

east of the southwest corner of section five, township

twenty, north range tliree east, thence east six chains
;

thence north G.GG| chains ; thence west six chains; thence

south 6.66| chains to place of beginning, containing four

acres. And lie, the said Huntington, afterwards sold and

conveyed certain portions thereof, to-wit : The west half

of said four acre tract, to Mary A. Cottle, by warranty deed,

dated June 23d, 1873 ; that said Mary A. Cottle, thereafter,

on June 17tii, 1881, conveyed said west half of said tract

to Walter M. Lee ; that said Walter M. Lee, on the 16th
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day of Jul3% 1881, conveyed the south half of the tract so

conveyed to him, to Byron A. Yoang ; that said Young, on
the 27th day of May, 1882, conveyed said land by warranty
deed to one John L. Binder ; that said Binder on the 27th
day of November, 1882, conve3^ed the same by warranty
deed to one Jacob Stumpfle ; that said Stumpfle on the 5th
day of March, 1881, conveyed the said by quitclaim deed
to Hattie B. Child, who is now in possession thereof, under
said conveyance. That the said Walter M. Lee died intes-

tate, before the commencement of this action, possessed of

all the interest, legal or equitable, which he acquired by
said deed to him b}'- the said Mary A. Cottle ; that he left

him surviving as his only heirs-at-law, the said Walter H.
Lee, Martha A. Lee, Esther Lee, and Mattie G. Fulmer,
wife of the said E. 0. Fulmer, who as such heirs-at-law,

have succeeded to the interests of said decedent, in said

lands, as tenants in common, and who have ever since

been, and now are, in possession thereof, as such tenants in

common.
XIX.

That on the 24th day of March, 1873, the said Matthews,
acting under said power of attorney, conveyed to George
Thomas, one of the original stockholders in said corpora-
tion, a tract of land described as follows : Beginning at a

point 46.66f chains north, and twelve chains east of the

southwest corner of section five, township twenty, north of

range three east, thence east six chains ; thence north
6.66| chains; thence west six chains ; thence south 6.66§
to place of beginning, containing four acres. That the
defendant, Louisa M. Flowers, is the devisee of all the

interest in said original tract of land of George Thomas,
who was one of the stockholders of said corporation, and
to whom said Matthews conveyed one of said tracts of land,

as hereinbefore stated ; that said will was duly admitted to

probate in the probate court of Pierce county, Washington
territory, December 2d, 1875, and was recorded in book five

of deeds, in the office of the auditor of said county, at page
169.

XX.

That on the 23d day of January, 1873, the said Mat-
thews, acting under said power of attorney, conveyed to

William Brown, who was a stockholder in said corporation,
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and one of tlie makers of the said power of attorney

to said Matthews, and wlio at all times after the making of

said power of attorney and said convex^ance, acquiesced in

said attempted partition, without dissent, a tract of land

described as follows : Beginning at a point 53.33J chains

north and twelve chains east of the southwest (S. W.) cor-

ner of section five, township twenty, north range three east,

thence east six chains, thence north 6.66f chains, thence

west six chains, thence south 6.6G| to the place of begin-

ning, containing four acres, being tract numbered three as

laid down on the map made for the Workingmen's Joint

Stock Association, and on which the division of the sixty

acre tract, of which the above is a part, was based. The
above land is located in section five, township twent}^ north

range three east, Willamette meridian. That the said

Brown afterwards, by warranty deed, conveyed the land so

conveyed to him by said Matthews to one C. P. Ferry; that

said Ferrv conveyed the same by warranty deed to William
B. Kelly;" that said Kelly, on the 22d day of March, 1883,

conveyed the same b}^ warrant}^ deed to Henry C. Bostwick,

who is in possession thereof, under said conveyance; that

said Brown, on April 3, 1883, conveyed by warranty deed

the south half of the northeast quarter of said four acre

tract so conveyed to him by said Matthews to J. B. Welsh,

who is now in possession thereof, under said conveyance.

That said Brown conveyed the southeast one acre of said

tract to Thomas A. Cottle by warranty deed on the 20th

day of June, 1873, that said Cottle thereafter, on the 11th

day of July, 1881, conve3^ed the same to Julius Kley by
warranty deed; that said Kley, on the 24th day of May,
1883, conveyed the same by warrant}^ deed to John L.

Binder, who, on the 12th day of September, 1882, conveyed
the same by warranty deed to Thomas C. Armstrong, who
is now in possession thereof under said conveyance.

XXI.

That on the 24th day of March, 1873, said Matthews,

acting under said power of attorney, conveyed to Philip

Francis, who was one of the original stockholders in said

corporation, and one of the signers of said power of attor-

ney, and who at all times acquiesced in said attempted

partition, the tract of land described as follows : Beginning

at apoint forty chains north of the southwestcorner of section
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five (5), township twenty (20), north range tliree east, thence
east six chains, thence north 6.60| cliains, thence west six

chains, thence south 6.66| chains to tlie phice of heginning,
containing four acres. That the said Francis accepted the
said attempted partition and conveyance made to him hy
said John W. Matthews without dissent; that afterwards,

on the 23d day of June, 1873, he convej^ed the east half of

said four acre tract b}^ warranty deed to Thomas J. Cottle,

who afterwards, on the 8th day of September, 1873, con-
veyed the same by warranty deed to F. S. Akin, who is now
in possession thereof, under said conveyance.

XXII.

That on the 24th day of March, 1873, the said Matthews
acting under said power of attornej-, conveyed to Charles
Howard, who was one of the original stockholders in said

corporation, and one of the makers of said power of attor-

ney to said Matthew^s, and who at all times thereafter

acquiesced in the said attempted partition, a tract of land
described as follows : Beginning at a point forty chains north
and twenty-four chains east of the southwest corner of section

five (5), township twenty, north range three east, thence east

six chains, thence north 6.661 chains, thence west six chains,

thence south 6.66|chainstotlieplace of beginning, containing
four acres. Alsotlie following described parcels erroneously
conve3"ed to Anna Eodney, to-wit : Beginning at a point

fortv chains north and eigliteen chains east of the south-

west corner of section five, township twenty, north range
three east, thence six chains, tlience north 6.66| chains,

thence west six chains, thence south 6.66| chains to the

place of beginning, containing four acres. That said

Howard accepted said deed, and at all times accjuiesced

without dissent in said attempted partition made to him by
said Matthews in the partition attempted to be made; that

thereafter, on the 25th day of April, 1882, he executed a

power of attorney to one Frank Clark, authorizing him to

sell and convey said lands; that afterwards, on the 2d day
of September, 1882, he, by his said attorney, executed a

warranty deed conveying an undivided half interest in a

tract of land described as beginning at a point forty chains
north and twenty-four chains east of the southwest corner

of section five, thence six chains east, thence north 6f
chains, thence west six chains, thence south 6f chains to
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the place of beginning, containing four acres; also the fol-

lowing described parcel, erroneously conveyed to Annie
Rodney, to-wit: Beginning at a point forty chains north
and eighteen chains east of the southwest corner of

said section five, thence east six chains, thence north

6| chains, thence west six chains, thence south 6f chains

to the place of beginning, containing four acres.

That said Howard had no right or title to said last

described tract of land ; that Samuel Coulter has succeeded

to all the rights and interest of the said Annie Rodney
therein, b}^ deed of conveyance from her to him, as herein

more fully set forth. That upon the 2d day of September,
1882, the said Charles Howard, by his attorney, Frank
Clark, conveyed an undivided one-half interest in both of

the tracts herein described, to one William Thompson, by
warranty deed ; that on the 4th day of November, 1882,

said Thompson conve3^ed said land by warranty deed to

Van Ogle ; that said deed described both of the tracts

herein described ; that neither said Howard, nor said

Thompson as his grantee, had au}' right or interest in so

much of said lands as had been prior to said conveyance
by said Matthews to said Howard conveyed, or had been
intended to be conveyed to said Annie Rodney. That on
the 19th day of March, 1881, said John Carson conveyed
by deed of quitclaim to said Van Ogle, all his interest in

the north half of the easterly of said two four acre tracts,

and the south half of the westerly of said two tracts, that

upon the same day the said Van Ogle conve^^ed b}' quit-

claim deed to said Carson, all his interest in the south half

of the easterly of said two four acre tracts, and all his

interest in the north half of the westerl}^ of said two tracts
;

that the defendant Annie Ogle, has succeeded by deed of

conve3^ance from said Van Ogle, to all the interest at any
time held b}^ said Van Ogle to each and both of said tracts.

XXIII.

That on the 24th day of March, 1873, the said

Matthews, acting under said power of attorney, conveyed
to one George Luviney, one of the original stockholders in

said corporation, a tract of land described as follows :

Beginning at a point 53^ chains north, and eighteen chains

east of the southwest corner of said section five ; thence



05

east six chains ;
thence north 6f chains ; thence west six

chains ; thence south 6| chains to the place of beginning,
containing four acres.

That said Luviney accepted said deed, and thereafter on
the 21st day of June, 1873, conveyed the lands herein
described to one Thomas J. Cottle by warranty deed ; that

thereafter on Juh^ 5th, 1873, said Cottle conveyed said

lands to one David Jacobi ; that afterwards on the 30th

day of March, 1883, said Jacobi conveyed said lands to one
George B. Kandle ; that afterwards on the 20th day of

April, 1883, said Kandle conveyed said lands to the defend-

ant, William H. Fife, who is now in possession thereof

under said conveyance.

XXIV.

That the said Louisa M. Flowers, on the 11th day of

October, 1887, conveyed the southwest one acre of the

tract conveyed to her b}^ said Matthews by warranty deed,

to one L. F. Cook, who afterwards on the 21st day of Janu-
ary, 1888, conveyed the same by warrant}^ deed to D. S.

Marvin, who is now in possession thereof under said con-

veyance.

XXV.

That on the 2d day of May, 1883, the said Louisa M.
Flowers, by warranty deed conveyed the southeast one acre

of the four acre tract conveyed to her by said Matthews,
to J. B. Welsh, who is now in possession thereof under
such conveyance.

XXVI.

That Mary H. Carr was one of said original corporators
;

that said Matthews, under said power of attorne}', conve3^ed

to her on March 24, 1873, four acres of said land described

as follows : Beginning at a point 46f chains north and
six chains east of the southwest corner of said section five

;

thence east six chains ; thence north 6§ chains ; thence

west six chains ; thence south 6| chains to the place of

beginning.
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That afterwards, February 2, 1883, said Mary H. Carr
conve3^ed the following portion of said lands to one George
B. Kandle, to-wit : Commencing at a point 46§ chains
north and six chains east of the southwest corner of said sec-

tion five ; thence east three chains ; tiience north 3f chains
;

thence east three chains ; thence north 3J chains ; thence
west three chains ; thence south 6|- chains to the place of

beginning, containing three acres ; that afterwards, Febru-
ary 13, 1883, said Kandle conveyed said lands to H. C.

Bostwick, who is now in possession thereof under said con-

veyance.

XXVII.

That Edward S. Simmons was one of the original stock-

holders of said corporation ; that said Matthews, under
said power of attorne}^, conveyed to said Simmons, March
24, 1873, a portion of said tract described as follows :

Beginning at a point forty chains north and six chains east

of the southwest corner of said section five, in township
twenty, range three east, in Pierce county, Washington ter-

ritory ; thence east six chains ; thence north 6| chains
;

thence west six chains ; thence south 6f chains to the place

of beginning, containing four acres; that said Simmons
accepted said deed and afterwards. May 3, 1873, conveyed
the northwest one acre of the lands therein described to

Frank E. Hodgkin ; that afterwards, on the 19th day of

October, 1883, the said Simmons executed a further and
other conve3^ance by warranty deed, in which said lands
were described as follows : All that lot or parcel of land
beginning 46f chains north and six chains east of the

southwest corner of section five, aforesaid ; thence south 3J
chains ; thence east three chains ; thence north 3^ chains,

and thence west three chains to the place of beginning,
containing one acre, more or less. These words follow the

description : This deed is given for the purpose of correct-

ing and confirming a certain deed given b}^ Edward S,

Simmons to Frank E. Hodgkin, of date May 3, 1873,

which deed is recorded in book three, on page 737, of

records of deeds for Pierce county, Washington territory.

Afterwards, March 2, 1888, said Hodgkin conveyed said

lands by warranty deed to Dana Child, who afterwards,
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April 11, 1888, conveyed said lands by warranty deed to B.
A. Bissell, who is now in possession thereof under said

conveyance.

XXVIII.

That Annie Rodney was one of the original stockholders
in said corporation, and as such was entitled to thirty

four-hundred-and-sixty-fourths (30-464) of the capital stock

hereof, and upon conveyance of the lands owned by said

corporation to the stockholders thereof, upon the 10th day
of February, 1871, she became entitled to have and to hold
in her own right as a tenant in common with all the other
stockholders in said corporation herein before named,
thirty four-hundred-and-sixty-fourths (30-464) of said ori-

ginal tract of land ; that afterwards, on the 9th day of Sep-
tember, 1871, under the supposed authority given him by
the power of attorne}'' made by said stockholders to him,
the said Matthews attempted to make partition of said

land and executed deeds to said several stockholders for

their several interests, that among others he executed to

said Annie Rodney a deed for a tract of land therein de-

scribed as follows : Beginning at a point forty chains
north and eighteen chains east of the southwest corner of

section six, township twent}^, north range three east

;

thence east six chains ; thence north 6.66f chains ; thence
west six chains ; thence south 6.66| chains to the place of

beginning, containing four acres.

That the purpose and intent of said conveyance to each
and every of said stockholders was to conve}^ lands in sec-

tion five, according to the description contained in said

several deeds ; that said lands were afterwards conveyed
by said Matthews to the said Charles Howard, as herein-

before set out, that in truth and in fact said Howard was
not entitled to a conveyance thereof, but the same belonged
to, and was the property of the said Annie Rodney ; that

the defendant, Samuel Coulter, has, by conveyance from
her, succeeded to all her right and interest therein, as here-

inbefore set forth.

XXIX.

That one James H. Givens was one of the original

stockholders in said corporation, and as such was entitled

to thirty four-hundred-and-sixty-fourths (30-464) of the
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stock tliereof ; tliat lie died in the year 1873 intestate, and
without having received a conveyance in severaUy of his

interest in said lands ; that he left him surviving his

widow, Mar}' A. Givens, who was his sole heir-at-law.

That afterwards, on the 22d day of March, 1873, said

Matthews, acting under said power of attorney, conveyed

to said Mary A. Givens a })ortion of said original tract

described as follows : Beginning at a point 53.33J chains

north, and six chains east of the southwest corner of sec-

tion five, in township twenty, north range three east; thence

six chains east ; thence north G.66f chains ; thence west

six chains ; thence south 6.66| chains to the place of begin-

ning, containing four acres. That on the 17th day of

October, 1888, the said Mar}^ A. Givens sold and conveyed

to the complainant herein, the said tract of land, who is

now in possession thereof under said conveyance.

XXX.

That Charles Gilbert was one of the original stock-

holders in said corporation, and, as such, entitled to thirty

four-hundred-and-sixty-fourths of the capital stock of said

corporation ; that, on the 24th day of March, 1873, the

said Matthews, acting under said power of attorney, con-

veyed to the said Gilbert, a portion of said tract described as

follows : Beginning at a point 53.33f chains north of the

corner of section five, in township twenty, north range

three east ; thence six chains east ; thence north 6.66f
chains ; thence west six chains ; thence south 6.66f chains

to the place of beginning, containing four acres. That the

said Samuel Coulter has succeeded by conveyance thereof,

to all the rights and interest of the said Gilbert in said

lands, and is now in possession thereof.

XXXI.

That George Washington was one of the original stock-

holders of the said corporation, and as such entitled to

thirty four-hundred-and-sixty-fourths (30-464) of the capital

stock thereof. That in said partition attempted to be

made of said lands by said Matthews under said power of

attorney, on the 0th day of So{)tember, 1871, he conveyed
to said (Jeorge Washington a tract of land described as fol-

lows : Beginning at a point 46.66| chains north of the
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southwest corner of section six, township twenty, north
range three east ; thence six chains east ; thence north

6.66f chains ; thence west six chains ; thence south 6.66|
chains to the phice of beginning, containing four acres.

That in truth and in fact, said description was intended to

embrace lands described in section five instead of section

six ; that afterwards said Matthews conveyed the said lands

to George Luviney, but the said Washington was, at all

times, the equitable owner thereof. Tliat the defendant,

Annie Ogle, has, by conveyance thereof, succeeded to all

the rights and interest of the said Washington.

XXXII.

That the said George Luviney died in the year 1875,

being, at the time of his death, entitled to hold all of the

interest conve3'ed by said Matthews to said George Riley

in the following tract of land : Beginning at a point forty

chains north and twelve chains east of the southwest corner

of said section five, township twenty, noi'th of range three

east of the Willamette meridian, running thence east three

chains, thence north 3J chains, thence west three chains,

thence south three chains to the place of beginning. That
on the 24th day of March, 1873, the said John W.Matthews,
assuming to act under said power of attorney, conveyed to

the said Luviney the following tracts in addition to the

tract hereinbefore described as having been conveyed by
said Luviney to Thomas J. Cottle, and thereafter by mesne
conveyances to the defendant, William H. Fife, to-wit

:

Beginning at a point 4Gf chains north of the southwest cor-

ner of said section five, township twenty, north of range

three east of the Willamette meridian, running thence east

six chains, thence north 6| chains, thence west six chains,

thence south 6f chains to the place of beginning; also that

certain other tract beginning at a point 46| chains north

and eighteen chains east of the southwest corner of said

section five, township twenty, north of range three east of

the Willamette meridian, running thence east six chains,

thence north 6f chains, thence west six chains, thence

south 6§ chains to the place of beginning. That at the

time of his death, the said Luviney was seized and possessed

of all the interest in said lands, excepting that theretofore

conveyed by him, and now held by the said Fife, which he

received either by virtue of said deed by said Matthews to
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him, or to which he was entitled as one of the original

stockholders in said corporation as hereinbefore set forth.

That he died intestate, leaving him surviving as his sole

heir-at-law, one Sarah Elizabeth Jane Allen, who thereafter

conveyed said lands to the defendant, Seymour R. Allen.

That the first of the four tracts in this paragraph described

was, until after the commencement of this suit, claimed by
the defendant Annie Van Ogle, under a conve3^ance thereof

by George Washington to her; that the said Annie Van
Ogle and Seymour Allen have, si::ce the commencement of

this suit, agreed upon a compromise of their claims to said

tract; that the said Annie Van Ogle has conve3'ed by con-

veyance duly executed hy her, and her husband Van Ogle,

all her interest in the said tract to the said Allen who is

now in possession thereof under said conveyance.

XXXIII.

That the defendant, H. C. Clement, has by mesne con-

veyances, succeeded to all of the rights and interest of the

said Philip Francis, in and to the following described tract,

to-wit : An undivided one-third of tlie northwest one-

fourth of the four acre tract hereinbefore referred to as hav-

ing been conveyed by the said Matthews to the said Francis,

the said quarter of said four acre tract, being described as

follows : Beginning at a point 3.66| chains north of the

southwest corner of the northwest quarter of section five,

township twenty, north of range three east of the Willam-
ette meridian ; thence three chains east ; thence north 3J
chains ; thence west three chains ; thence south 3g chains

to the place of beginning. That the said Clement further

makes claim adversel}^ to the claim of the defendant,

Henry C. Bostwick, to the following described tract : Begin-

ning at a point 56| chains north, and twelve chains east of

the southwest corner of section five, township twenty,

north of range three east; thence three chains east ; thence

north 3J chains ; thence west three chains ; thence south

3J chains to the place of beginning.

But it is found and adjudged that said Clement has no
right or title thereto as agninst the claims of the said Bost-

wick, and is further found and adjudged that the said Clem-
ent has no right, title or interest in, or to any of the said
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lands described in the bill of complaint and cross-bills

herein, other than the undivided one-third interest in the
one acre tract hereinbefore described.

XXXIV.

It is found and adjudged that the defendant, John
Plume, has by divers mesne conveyances succeeded to all

the right, title and interest of the said George P. Riley, in

and to the one-fourth of the tract conveyed by said

Matthews to said Riley as hereinbefore set forth, and that

he is now in possession thereof.

XXXV.

It is further found and adjudged that the defendant, C.

A. Gove, has no right, title or interest in or to any of the

said lands described in said bill of complaint.

XXXVI.

It is further found and adjudged that the defendant,
John Donaldson, has no right, title or interest in any of the

lands in the bill of complaint herein described.

XXXVII.

It is further found that the said partition so attempted
to be made by the original stockholders in said corporation
and by said Matthews, in the deeds executed by him under
the power conferred or attempted to be conferred on him
by them, was not valid or effectual in law to operate as a

partition of said lands, or to vest in the grantees named in

said deeds in severalty the legal title to the lands therein

respectively described ; and it is further found that the

partition so attempted to be made as between the said

parties and all of them was in all respects fair, equitable

and just, that the said deeds were executed and acted upon
and conveyances made thereunder in good faith and with
the belief upon the part of the persons so making, and of

those receiving the same, that said partition was valid in

law to vest in the grantees named in the deeds of said

Matthews in severalty the legal title to the lands therein
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described. It is further found tliat each and every of

said several parties named in said original deeds and those

claiming under them, have paid all taxes and assessments

upon the said lands so allotted to them respectively since

said attempted partition, and have since in good faith

exercised all of the usual acts of ownership over said

lands.

It is therefore ordered, adjud'^ed and decreed that each

and all of the parties to this suit be estopped, each as

against the other, from asserting or claiming any right,

title or interest to any of said lands, except to that particu-

lar tract allotted to him or her, or to whose under whom
they each respectfully made claim, as hereinbefore set

forth, except F. V. McDonald and Samuel Coulter, who are

not estopped, but who assent to this decree, subject, how-

ever, to the further provisions herein contained, as to the

partition of said lands.

It is further adjudged and decreed, that partition be

made among the several parties to this action, as nearly as

practicable according to their respective interests, or the

interests of their several grantors, as the same are set forth

and described in the deeds of the said Matthews, and that

the said lands be allotted to them as nearly as practicable,

according to the partition then attempted to be made, but

if it shall be ascertained upon a true survey of said original

tract, that there is an excess or deficiency, so that the same
cannot be divided into exact accordance with said

attempted partition, then the same shall be made so as to

give to each of the present owners thereof as their respect-

ive interests are hereinbefore set forth, his or her equitable

interest therein, upon the basis of said original partition,

and the interest of said original stockholders in the capital

stock of said corporation, as the same are respectively here-

inbefore set forth. It is further ordered and directed that

A. Reeves A3a-es be and he is hereby appointed commis-
sioner of this court, with authority to employ some compe-

tent surveyor to locate and survey said lands, and to make
a plat thereof, showing the location and area of the respect-

ive interests of each and every of the parties to this suit.

And said commissioner is directed to procure an abstract

of the title to said original tract of land, showing the sev-

eral conveyances thereof b}^ each and every of the respect-

ive grantees in the deeds of the said Matthews, and of all
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of the parties claiming under them at any time prior to

the commencement of this action, and that said survey,
plat and abstract be made a part of his report of his pro-
ceedings under this decree.

It is further ordered and adjudged that the final parti-

tion of said lands and the determination of all questions
not herein expressly determined and adjudged be reserved
until the coming in of the report of the said commissioner.

C. H. Hanford, Judge.

Copy of decree signed this 25th November, 1891.

"Exhibit D."

In the Circuit Court of the United States, Ninth
Judicial Circuit, District of Washing-

ton.— Western Division.

No Answer.

F. V. McDonald,
Plaintiff,

vs.

Dolphus B. Hannah and
Kate E. Hannah,

Defendants.

Come, now, the above named Dolphus B. Hannah and
Kate E. Hannah, and for answer to the complaint of the
plaintiff herein, they allege as follows :

I.

They deny each and every allegation contained in para-

graph second of said complaint.

II.

They admit that they are in the actual possession of said

premises, but deny that they wrongfully withhold the same
from said plaintiff.

III.

The}^ deny that they wrongfully entered into the posses-

sion of said premises, and deny that they wrongfully with-

hold the same from plaintiff.
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And for further answer and defense these defendants

I.

That on the 5th day of November, A. D. 1881, all and
singular the premises described in plaintiff's complaint

were within the limits established by an act of the legislat-

ive assembly of the Territory of Washington, approved
November 5th, 1881, entitled :

" An Act to Confer a City

Government upon New Tacoma," as the corporate limits of

New Tacoma ; and that under and by virtue of said act of

said legislative assembly, the City of New Tacoma was duly
incorporated.

11.

That under the provisions of section thirty-four of said

act, the city government of New Tacoma had power and
authority to assess, levy and collect taxes for general munici-

pal purposes upon all property, both real and personal,

situate within the corporate limits, which was, by law, tax-

able for territorial and count}^ purposes.

III.

That in the year, A. D. 1882, there was duly levied and
assessed by the city government of New Tacoma, a tax

upon all the real estate within the limits of said city,

including the premises described in the complaint herein,

for general municipal purposes. That the said premises,

being so, as aforesaid, within the corporate limits of New
Tacoma, were by law taxable for territorial and county pur-

poses, and that one Mary A. Givens, was then and there the

record owner, also the owner in fact of said premises.

IV.

That in the year, A. D. 1882, there was duly levied and
assessed by the city government of New Tacoma a tax upon
all the real estate within the limits of said city, including

the premises described in plaintiff's complaint, for general

municipal purposes, and that all and singular the said

premises were duly assessed to said Mary A. Givens, for

said 3^ear.
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V.

That under section sixty-two of said act incorporating

New Tacoma, it is provided that the council of said corpo-

ration must provide by ordinance within what time all

municipal taxes, whether general or special, must be paid
to the treasurer, and when the taxes, not so paid, become
delinquent ; also fixing the time when the tax roll must be
returned to the council.

VI.

That in pursuance of the provisions of said section

sixty-two, the council of said corporation did provide by
ordinance that all municipal taxes must be paid to the

treasurer by the 31st day of December, 1882, and that all

taxes not so paid should be delinquent; which ordinance
was duly passed the 24th day of October, 1882.

VII.

That said premises be so, as aforesaid, assessed to the

said Mary A. Givens.

VIII.

That thereafter, the city council of said city, ordered the

clerk of said city to deliver to the tax collector of delinquent
taxes, (the sheriff of the county,) the tax roll of 1882, upon
which the said property described in the complaint herein,

was assessed to the said Mary A. Givens, as aforesaid, and
caused to be attached thereto a warrant to the said sheriff

of Pierce county authorizing the said sheriff to collect all

delinquent taxes, as provided b}^ law, and in accordance
with the provisions of section sixty-three of said city's char-

ter, and section twenty-nine hundred and three of chapter
twenty-five of the Code of Washington.

IX.

That in pursuance of the directions and instructions so

given by said city council, the clerk of said city, did,

on the 23d day of January, 1883, deliver to the sheriff of

Pierce count}^ the duplicate assessment roll containing a

list of all persons and property owing taxes in and to the
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said City of Tacoma, together with the costs and charges

thereon, which said duplicate city assessment roll did then

and there include the property described in the complaint
herein, the same being assessed thereon for the year ending
December 31, 1882, for said municipal taxes, to the said

Marv A. Givens.

X.

That on the 2d day of April, 1883, the said sheriff of

Pierce county entered in the duplicate assessment roll,

immediately following his supplemental assessment, the

affidavit required by section twent3^-nine hundred and fifty

of the Code of Washington territory, to the effect that after

due and dilligent search no personal property could be

found to pay the taxes assessed against the persons and
property described in said duplicate assessment roll remain-

ing unpaid, and that the taxes due from said Mary A.

Givens assessed on the land described in plaintiff's com-
plaint, had not been paid, and that the same then and
there appeared on said duplicate assessment roll as delin-

quent and wholl}^ unpaid ; that the said taxes so due from

said Mary A. Givens and assessed on said land were then

delinquent and unpaid and that no personal property

could be found belonging to said Mary A. Givens, out of

which said taxes could be paid.

That under the provisions of section twenty-nine hun-

dred and sixteen, of the Code of Washington territory, the

said sheriff gave public notice of the sale of the real prop-

erty described in said delinquent list, for the total amount
of taxes then due thereon, including printing, interest and

costs to date of sale, by publishing for three successive

weeks, immediately prir)r to the first Monday in May, 1883,

the said delinquent list, in the manner provided by law, in

New Tacoma, Pierce county.

XI.

That said delinquent list contained a notification that

all real estate, described thereon, on which the taxes for the

preceding year, to-wit : Tlie year 1882, had not been paid

would be sold at public auction to satisfy the taxes, pen-

alty, interest and costs due the city from the owners thereof

for said year, at New Tacoma, in front of the court house



77

door in said county and territory ; that said sale would com-
mence on the first Monday in May, and continue until said

real estate was sold, as required by law, which notice, so

published as aforesaid, centained a description of all prop-

erty' to be sold and the names of the persons to whom said

property was assessed ; and that the said delinquent list, so

published as aforesaid, contained a description of the prop-

ert}^ described in plaintiff's complaint, assessed to the said

Mary A. Given s.

XII.

That in pursuance of said notice, so published and given

as aforesaid, the said sheriff did on the 7th day of May,

1883, offer the said tract of land, described in plaintiff's

complaint, for sale between the hours of ten o'clock a. m.

and three o'clock p. m., of that day, to pay said taxes, and

charges due thereon, at public auction in front of the court

house door in said New Tacoma ; that at said sale D. B.

Hannah, one of the defendants herein, was the bidder who
was willing to take the least quantity of, or the smallest

portion of the interest in said land, and pay the taxes,

costs and charges due thereon, including one dollar for the

certificate of sale, which amounted to the sum of four and

78-100 dollars.

XIII.

That at said sale the said D. B. Hannah purchased the

same, and then and there paid the full amount of said

taxes, costs and charges, and that thereupon the treasurer

of said County of Pierce delivered to said D. B. Hannah
the usual certificate of sale ;

and the said D. B. Hannah
thereby became the purchaser of the land described in the

plaintiff's complaint, so sold for taxes as aforesaid. That

the said tract was sold subject to redemption, pursuant to

the statutes in such cases provided, but that no person

redeemed said property from said sale, and no redemption

was ever made thereof.

XIV.

That on the 2d day of April, 1886, the said D. B.

Hannah duly assigned said certificate of sale, and all his

rights thereunder, to one W. B. Kelly, as appears from said

certificate of sale, and the assignment thereof.
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XV.

That on the IGth day of September, 1886, one Lewis
Byrd, then being the sheriff of said County of Pierce,

Territory of Washington, by virtue and in pursuance of

the statutes in such cases made and provided, did, as sher-

iff, in the name of the Territor}^ of Washington, execute
and deliver to said W. B. Kelly a deed conveying to said

W. B. Kell}'^, his heirs and assigns forever, all and singular

the premises described in plaintiff's complaint, in the man-
ner and form provided by law.

XVI.

That the said deed, so as aforesaid made, executed and
delivered by said sheriff to said W. B. Kelly, was duly
recorded in the auditor's office of said Pierce county, Wash-
ington territory, on the 9tli day of October, 1886, in book
nineteen of deeds, at pages 706 et seg.

XVII.

That thereafter on the 1st day of March, 1887, said W.
B. Kelly and Mary M. Kelly, his wife, for and in considera-

tion of the sum of one thousand dollars, conveyed to the

defendant Dolphus B. Hannah, b}^ warrant}^ deed, all and
singular the premises described in plaintiff's said com-
plaint, since which time the defendants have been in

the open, notorious and exclusive possession of said prem-
ises, and have made permanent improvements thereon

costing five thousand dollars.

XVIII.

And these defendant's further say that plaintiff's right to

maintain his action to recover the premises described in

his complaint herein, so as aforesaid sold for taxes, is

barred by the provision of section twenty-nine hundred and
thirty-nine of the Code of Washington, which provides that

all suits for recovery of land sold for taxes must be com-
menced three years from the date of the recording of the

tax deeds.
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Wherefore: These defendants pray judgment against

the plaintiff to be dismissed hence without day, and for

their costs and disbursements herein.

JUDSON & ShARPSTEIN,

Attorneys for Defendants.

State of Washington, )

County of Pierce. )

D. B. Hannah, being duly sworn, on oath says : That
he is the defendant in the above action ; that he has read

the foregoing answer, and knowri the contents thereof, and
that he believes it to be true.

D. B. Hannah.

Subscribed and sworn to before me, this 11th day of

January, 1892.

[Notarial SeaL^ J. A. Wintermute,

Notary Public, Residing at Tacoma, Pierce Co., Washington.

Filed January 19, 1892.

The Weekly Ledger, New Tacoma, Washington territory,

Friday, May 4, 1883. Sheriff's notice of delinquent tax

sale.

Under and by virtue of an act of the legislative assem-
bly of the Territory of Washington, approved November
5th, A. D. 1881, 1 will sell at public auction to the highest

bidder for cash, at the court house door, in the City of New
Tacoma, for the delinquent city taxes for the years 1882-83,

the real estate described in the following list, unless the

same shall be redeemed by the person to whom assessed,

or their agents. The sale will commence on Monday, May
7th, 1883, at ten o'clock a. m., and continue from day to

day, between the hours of ten a. m. and five p. m., until

such real estate shall have been sold, or twice offered for

sale.

Henry Winsor,

Sheriff Pierce County. W. T.

Givens, Mary A.— Commencing sixty chains west and
six chains east of the northwest corner of section five,

township twenty, north range three east of Willamettte
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meridian
; thence running east six chains ; thence south

6| chains
; thence west six chains ; thence north 6| chains,

to the pLace of beginning, four acres $4.78.

Date of first publication, April 13th, 1883.

ENDORSENENT.

Sheriff's notice of delinquent tax sale.

''Exhibit E."

In the Circuit Court of the United States, Ninth
Judicial Circuit, District of Washing-

ton.—Western Division.

F. V. McDonald,
Plaintiff,

vs.

DoLPHus B. Hannah and
Kate E. Hannah,

Defendants.

Amended answer.

Come, now, the above named defendants, and by leave
of court first obtained, file this, their amended answer, to

the complaint of the plaintiff herein, and answering said

complaint.

I.

Deny each and every allegation contained in the second
paragraph of said complaint.

II.

Admit that they are in the actual possession of the

premises described in plaintiff's said complaint, but den}^

that they are wrongfully withholding the same from said

plaintiff.

III.

They deny that plaintiff was ever seized of the premeses
described in the said complaint, and deny that they wrong-
full}' entered into possession of said premises, and deny
that they wrongfully withhold the same from plaintiff.

And for a further answer and defense defendants allege :



That at all the times herein mentioned all and singular
the premises described in plaintiff's complaint were within
the limits established by an act of the legislative assembly
of the Territory of Washington, approved November 5,

1881, and entitled, " An Act to Confer a City Government
upon New Tacoma," as the corporate limits of " New
Tacoma ;" and that under and by virtue of said act of said

legislative assembly, the city of "New Tacoma " was duly
incorporated,

II.

That under the provisions of sub-division one, of sec-

tion thirty-four of said act, the city government of " New
Tacoma" had the power and authority to assess, levy and
collect taxes for general municipal purposes upon all prop-
erty, real and personal, within the corporate limits of said

city, which were by law taxable for territorial and county
purposes.

III.

That the premises described in plaintiff's complaint
were within tlie corporate limits of said City of New
Tacoma, and were by law taxable for territorial and county
purposes.

IV.

That in the year A. D., 1882, there was duly levied and
assessed by said city government of New Tacoma, a tax
upon all the real estate within the corporate limits of said

city, including the premises described in plaintiff's com-
plaint for general municipal purposes, and that all and
singular the said premises were duly assessed to one Mary
A. Givens for said year.

That under the provision of section sixty-two, of said

act, it is provided that the council of "New Tacoma" must
provide by ordinance within what time all municipal taxes
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must be paid to the treasurer, and that the tax not so

paid shall become delinquent. Also fixing the time when
the tax roll must be returned to the city council.

VI.

That in pursuance of the provisions of said section

sixty-two, the council of said City of "New Tacoma " did

provide b}^ ordinance, that all municipal taxes should be
paid to the treasurer of said city on or before the 31st day
of December, 1882, and that all taxes not paid at that time
shall be delinquent, which said ordinance was duly passed
the 24th day of October, 1882, and is entitled, " An Ordin-
ance Lev3nng the Annual Tax for General Municipal Pur-
poses for the 3'ear A. D. 1882."

VII.

That taxes, amounting to the sum of three dollars were
levied and assessed against the premises described in said

complaint, but that the same were not paid within the pre-

scribed time of said ordinance, and thereafter the city

council of said city ordered the clerk of said city to deliver

to the sheriff of the County of Pierce, Territory of Wash-
ington, he being the collector of delinquent taxes of said

City of New Tacoma, said tax roll of 1882, upon which the

said property described in the complaint herein, was
assessed to the said Mary A, Givens, as aforesaid, and
caused to be attached thereto a warrant directed to the said

sheriff of Pierce county, authorizing said sheriff of Pierce

county to collect all delinquent taxes, as provided by law,

and in accordance with the provisions of section sixty-

three of said act of the legislature, and the provisions of

Sec. 2903 of Chapter 225 of the Code of Washington terri-

tory of 1881.

VIII.

That in pursuance of the directions and instructions so

given by the said city council as aforesaid, the clerk ofsaid cit}^

did, on the 23d day ofJanuary, 1883, deliver to the said sheriff

of Pierce county the duplicate assessment roll of said city,

containing a list of all persons and property owing taxes in

and to the said City of " New Tacoma," together with the

costs and charges thereon, which said duplicate city assess-

ment roll did then and there include the property described
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in the complaint herein, the same being assessed thereon
for the 3'ear ending December 31, 1882, for said municipal
taxes to the said Mary A. Givens.

IX.

That on the 2d day of April, 1883, the said sheriff of
Pierce county, as collector of the delinquent taxes of said

cit}^ entered in the said duplicate assessment roll, immedi^
ately following his supplemental assessment, the affidavit

required by section twenty-nine hundred and fifteen of the

Code of Washington territory, to the effect that after due
and diligent search no personal property could be found to

pay the taxes assessed against the persons and property
described in said duplicate assessment roll remainins;
unpaid.

X.

That the taxes due to the city from said Mary A. Givens,
asses=ed on the land described in plaintiff's, were not paid
and the same then and there appeared on said duplicate
assessment roll as delinquent and wholly unpaid.

XI.

That under the provisions of section twenty-nine hun-
dred and sixteen of the Code of Washington territory of

1881, the said sheriff gave public notice of the sale of the

real property described in said delincuient list, for the total

amounts of taxes due thereon, including the printing, inter-

est and costs to date of sale, by publishing the same for

three successive weeks immediately prior to the first Mon-
day in May, 1883, in the official paper of said county,
to-wit : the said paper being published in said City of New
Tacoma in the manner provided by law.

XII.

That said delinquent list contained a notification that

all real estate described thereon, on which the taxes

for the preceeding year, to-wit : the year 1882, had
not been paid, would be sold at public auction to satisfy

the taxes, penalty, interest, costs and charges due to the

ciiy from the owners thereof for said year, at "New Tacoma,"
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in front of the court house door of the County of Pierce

and Territory of Washington; that said sale would com-
mence on the first Monday of May, 1883, and continue

until said real estate was sold, as required by law, which
notice so published as aforesaid, contained a description of

all tlic propert}^ to be sold, and the names of the persons

to whom said property was assessed; and that the said

delinquent list, so published as aforesaid, contained a

descript'on of the property described in plaintiff's com-
plaint, assessed to the said Mary A. Givens.

XIII.

That in pursuance of said notice so published and given

as aforesaid, the said sheriff did, on the 7th day of May,
1883, said day being the first Monda}^ of May of the said

year, 1883, offer the said tract of land described in plain-

tiff's complaint, for sale between the hours of 10 o'clock a.

M., and 3 o'clock p. m. of said day, to pay said taxes and
charges due thereon, at public auction in front of the court

house door in said " New Tacoma," and that at said sale,

D. B. Hannah, one of the defendants herein, was the bidder

who was willing to take the least quantit3^ or the smallest

portion of the interest in said land, and pay the taxes, costs

and charges due thereon, including one dollar for certificate

of sale, in all amounting to the sum of four dollars and
seventy-eight cents ($4.78.)

XIV.

That at said sale the said D. B. Hannah purchased the

said premises, and then and there paid the full amount of

said taxes, costs and charges due thereon, and that thereupon
the treasurer of said County of Pierce delivered to said D.

B. Hannah the usual certificate of sale, and by virtue thereof

the said D. B. Hannah became the purchaser of the land

described in plaintiff's complaint so sold for taxes as afore-

said.

XV.

That on the 2d day of April, 1886, the said D. B. Han-
nah duly assigned the said certificate of sale, and all his

rights thereunder, to one W. B. Kelly.
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XVI.

That said premises were not redeemed by any person
within the time limited b\^ law, and that thereafter and on
the 16th day of September, 1886, one Lewis Byrd, then
being the sheriff of the County of Pierce, Territory of

Washington, executed and delivered to the said W. B.

Kelly, in the manner and form provided by law, a deed
conveying to said W. B. Kelly, his heirs and assigns for-

ever, all and singular the premises described in plaintiff's

complaint.
XVII.

That said deed, so as aforesaid made, executed and
delivered by said sheriff to said W. B. Kelly, was duly
recorded in the office of the auditor of said Pierce county,

Washington territory, on the 9th day of October, 1886, in

volume nineteen of deeds, at pages 706, 707, 708.

XVIII.

That thereafter, and on the 1st day of March, 1887, said

W. B. Kelly and Mary M. Kell}^, his wife, conveyed to the

defendant, Dolphus B. Hannah, by warranty deed, all and
singular the premises described in plaintiff's complaint,

since which time the defendants have been in the open,

notorious and exclusive possession of said premises, and
have made permanent improvements thereon, costing five

thousand dollars.

And for a further answer and defense, and by way of

bar to the maintenance of this action, defendants allege :

That plaintiff is barred of his right to maintain this

action by the provisions of section twenty-nine hundred
and thirty-nine of the Code of Washington Territory, of the

year 1881, which said section provides that any suit or

proceeding for the recovery of land sold for taxes, except in

cases where the taxes have been paid on the land redeemed,
as provided by law, shall be commenced within three years

from the time of recording tax deed of sale.

Wherefore : Defendants pray judgment against plaint-

iff to be dismissed hence without day ; that plaintiff's

action be dismissed, and that defendants do have and
recover their costs and disbursements herein.

JUDSON & ShARPSTEIN,

Attorneys for Defendants.
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State of Washington, >

County of Pierce.^

D. B. Hannah, being duly sworn, on oath says : That
he is one of the defendants in the above action ; that he

has read the foregoing amended answer, and knows the

contents thereof, and that he beheves it to be true.

D. B. Hannah.

Subscribed and sworn to before me, this 8th day of

February, 1892.

W. C. Sharpstein, Notary Public.

Filed February 9, 1892.

'' Exhibit F."

State of Washington,
ss

County of Pierce.

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing,

which was filed for record in my office, at o'clock

M., on the 9th day of September, 1874, and is recorded

on page 552, vol. four, of records of deeds, as the same now
appears from the record thereof in my office.

Witness my hand and official seal this 13th day of July,

1892.

W. H. HOLLTS,

Auditor Pierce County, Washington.

[Seal^ By A. A. Swope,
Dejputy.

Certificate No. 1328.

THE UNITED STATES OF AMERICA.

To all to whom these "presents shall come, Greeting :

Whereas : Thomas Hood, of Pierce count3^ Washing-
ton territory, has deposited in the general land office of the

United States, a certificate of the register of the land office

at Olympia, whereby it appears that full payment has been
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made by the said Thomas Hood, according to the provisions
of the act of congress of the 24th of April, 1820, entitled,
" An Act Making Further Provision for the Sale of the

Public Lands," for the south half of the northwest quarter,

of the northeast quarter of the southwest Cjuarter, and the

northeast quarter of the southwest quarter, of section five,

in township twenty, north of range three east, in the dis-

trict of lands subject to sale at Olympia, Washington terri-

tory, containing one hundred and sixty acres, according to

the official plat of the survey of the said lands, returned

to the general land office by the surveyor general, which
said tract has been purchased by the said Thomas Hood.

Now, Know Ye, that the United States of America, in

consideration of the premises, and in conformit}^ with the

several acts of congress in such case made and provided,

have given and granted, and by these presents do give and
grant unto the said Thomas Hood, and to his heirs and
assigns, the said tract above described.

To Have and to Hold the same, together with all the

rights, privileges and immunities and appurtenances of

whatsoever nature thereunto belonging, unto the said

Thomas Hood, and to his heirs and assigns forever.

In Testimony Whereof, I, Uh^sses S. Grant, president

of the United States of America, have caused these letters

to be made patent, and the seal of the general land office to

be hereunto affixed.

Given under my hand at the City of Washington, the

20th day of August, in the year of our Lord one thousand

eight hundred and sixty-nine, and of the Independence of

the United States, the ninety-fourth.

By the President,

U. S. Grant.

B. J. B. BuNiLL, Secretary

J. N. Grainger,

[Seal.'] Recorder of the General Land Office.

Recorded vol. three, page 414.
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" Exhibit G.

State of Washington,
County of Pierce.

''

I, W. H. Hollis, auditor in and for said county, hereby

certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at o'clock

M., on the 2d day of November, 1868, and is recorded on

pages 358 and 359 volume two, of record of deeds, as the

same now appears from the record thereof in my office.

Witness my hand and official seal this 13th day of

July, 1892.

W. H. Hollis,

[/Sea^.] Auditor Pierce County, Wash.

By A. A. SwoTE, Deputy.

[Stamp, 50c.']

Know all Men by These Presents : That I, Thomas
Hood, in consideration of five hundred dollars, to me paid

by C. P. Ferry and L. C. Fuller, the receipt whereof is

hereby acknowledged, do by these presents, give, grant,

bargain, sell and convey unto the said C. P. Ferr}^ and L.

C. Fuller,that piece or parcel of land,being the south one-half

of the northwest quarter and northeast quarter of the

northwest quarter and the northeast quarter of the south-

west quarter of section number five, in township number
twenty, north of range number three east, containing one
hundred and sixty acres, situate and lying in the County
of Pierce, Washington territory.

To Have and to Hold the above granted premises with

the privileges and appurtenances thereto belonging to the

said C. P. Ferry and L. C. Fuller, their heirs and assigns to

their own use and behoof forever. And I, the said Thomas
Hood, for myself and my heirs, exectuors and administra-

tors, do covenant with the said C. P. Ferry and L. C. Ful-

ler, their heirs and assigns, that I am lawfully seized in fee

of the aforesaid premises ; that they are free from all

incumbrances ; that I have good right to sell and convey
the same to the said Ferry and Fuller, as aforesaid ; and
that I will, and my heirs, executors and administrators
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shall warrant and defend the same to the said Ferry and
Fuller, their heirs and assigns forever, against the lawful
claims and demands of all persons.

In Witness Whereof I, the said Thomas Hood, have
hereunto set my hand and seal this 14th day of September,
in the year of our Lord eighteen hundred and sixty-eight.

Thomas Hood. [Seal.]

Signed, sealed and delivered in presence of

Wm. S. B. Nicholson,
R. Wilcox.

rica,)
'> ss.

n. S

United States of Amer;
District of Oregon.

Be it remembered, that on this 14th day of September,
A. D. 1868, personally came before me R. Wilcox, clerk of

the District Court of the United States, for the District of
Oregon, Thomas Hood, to me known to be the person who
signed and executed the within deed and acknowledged to

me that he executed the same freely and voluntarily for

the purposes therein set forth.

In witness whereof, I have hereunto set m}' hand and
the seal of said court, at Portland, this 14th day of Septem-
ber, A. D. 1868.

[Seal.] R. Wilcox, Clerk.

''Exhibit H."

State of Washington, )

County of Pierce. ) '

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing,

which was filed for record in my office at o'clock

M., on the 7th day of December, 1868, and is recorded on
pages 376 and 377, volume two of record of deeds, as the

same now appears from the record thereof in my office.

Witness my hand and official seal this 13th day of July,

1892. W. H. Hollis,

Auditor Pierce County, Washington.

[Seal^ By A. A. Swope, Deputy.
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[Stam2), $1.00.]

Know all Men by These Presents : That L. C. Fuller

and Annie L. Fuller, his wife, and 0. P. Ferry and Annie
P. Ferry, his wife, of the City of Portland, State of Oregon,
in consideration of the sum of one thousand dollars paid

by E. M. Burton, the receipt whereof is hereby acknowl-
edged, do hereby convey, remise, release and forever quit-

claim unto the said E. M. Burton, his heirs and assigns, all

tiiat lot, tract or parcel of land, situate in Pierce county,

Washington territory, and bounded and described as fol-

lows, to-wit :

The northeast quarter of section number six (6), in

township number two (2), north of range three (3) east,

containing one hundred and sixty (160) acres, also one-

third of a fraction consisting of thirteen (13) acres and
fraction, entered at the same time as above described prem-
ises. Excepting and reserving out of the first above
described real estate the following described premises,

to-wit

:

Commencing at the northeast corner of said tract

;

thence south seven hundred and fifty-two feet, six inches

(752 feet, 6 inches) ; thence west seven hundred and fifty-

two feet, six inches (752 feet, 6 inches) ; north seven hun-
dred and fifty-two feet and six inches (752 feet, 6 inches)

;

thence east seven hundred and fifty-two feet and six inches

(752 feet, 6 inches) to the place of beginning, containing

thirteen (13) acres, more or less.

Also the undivided one-third (f) of the following des-

cribed premises, to-wit :

The south half of the northwest quarter, and the north-

east quarter of the northwest quarter, and the northeast

quarter of the southwest quarter of section number five,

township number twenty, north of range number three

east, containing one hundred and sixty acres more or less,

situate and being in the County of Pierce, Washington ter-

ritory, with all the buildings, improvements, privileges and
appurtenances thereon being and thereunto belonging and
appertaining.

To Have and to Hold, the above released premises to

the said E. M. Burton, his heirs and assigns, to his own
use and behoof forever. And the said parties of the first
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part, for themselves and tlieir heirs, executors and admin-
istrators, do covenant with tlie said E. M. Burton, his heirs

and assigns, that the said ahove described premises are free

from all incumbrances made or suffered by the said parties

of the first part, and that they will and tlieir lieirs, execu-

tors and administrators shall warrant and defend the same
to the said heirs and assigns forever, against the lawful

claims and demands of all persons claiming by, through or

under them, but against none other.

Ix Witness Whereof, We, the said parties of the first

part, have hereunto set our hands and seals this 23d day of

November, A. D. 1868.

L. C. Fuller, [Seal.

Annie L. Fuller, [Seal.

C. P. Ferry. [Seal]
Annie P. Ferry, [ASeaL]

Signed, sealed and delivered in presence of

D. W. Williams,
Wm. T. B. Nicholson.

State of Orefifon, )

Multnomah Count3^S

On this 23d day of November, A. D. 1868, before me, D.
W. Williams, commissioner for the Territory of Washing-
ton, duly sworn, appointed and commissioned b}' the

governor of the Territory of Washington, to take the

acknowledgment and proof of the execution of deeds or any
other instrument of w^riting under seal, or otherwise,

to be used or recorded in said Washington territory, per-

sonally appeared L. C. Fuller and Annie L., his wife, and
C. P. Ferry and Annie P. Ferry, his wife, each known to

me to be the individuals described in and who executed

the annexed instrument as parties thereto, and acknowl-
edged to me that they and each of them executed the same
freely and voluntarily and for the uses and purposes therein

mentioned.

And the said Annie L., wife of the said L. C. Fuller, and
iVnnie P., wife of the said C. P. Ferrv, each having first by
me been made acquainted with the contents of said instru-

ment hereto annexed, acknowledged to me, on examina-
tion separate and apart from and wuthout the hearing of
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her said husband, that she executed the same freely and
voluntarily, and for the uses and purposes therein men-
tioned, without fear or compulsion, or undue influence of

her said husljand, and that she does not wish to retract the

execution of the same.

In Witness Whereof, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written.

[Seal.] D. W. Williams,

Commissioner of Deeds for the Territory of Washington.

Residing at Portland, Oregon.

State of Washington,
County of Pier

"

'' Exhibit I."

\ce.S

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at o'clock .. . m.,

on the 22d day of March, 1869, and is recorded on page

418, Vol. two of record of deeds, as the same now appears
from the record thereof in my office.

Witness my hand and official seal this 13th day of July,

1892.

W. H. Hollis,
Auditor of Pierce County, Wash.

[/SeaL] By A. A. Swope, Deputy.

\star,iij, $1.00:\

This Indenture, made the 15th day of March, in the

year of our Lord one thousand eiglit hundred and sixty-

nine, between E. M. Burton and Rhoda Ann Burton, his

wife, of the first part, and L. C. Fuller and C. P. Ferry, of

the second part :

WITNESSETH, That the said party of the first part, for

and in consideration of the sum of one thousand dollars,

in lawful money of the United States of America, to them
in hand paid by the said parties of the second part, the

receipt whereof is hereby acknowledged, have remised,
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released and forever quitclaimed, and by these presents do
remise, release and forever quitclaim unto the said parties

of the second part, and to their heirs and assigns, all the
certain lot and pieces or parcels of land, situated, 13'ing

and being in Pierce count}^ Washington territory, and
bounded and particularly described as follows, to-wit

:

The northeast quarter of section number six (6), in

township number two, north of range number three east,

containing one hundred and sixt}^ (160) acres ; also a frac-

tion consisting of thirteen acres entered at the same time
as the above described premises, also the undivided one-
third Q), of the following described premises, to-wit :

The south half of the northwest quarter and the north-
east quarter of the northwest quarter and the northeast
quarter of the southwest quarter of section number five,

township number twent}', north of range number three

east, containing one hundred and sixty acres more or less,

situated and lying in the County of Pierce, Washington
territor}', with all buildings iin'd other improvements Avhat-

soever. Together with all and singular the tenements,
hereditaments and appurtenances thereunto belonging or

in any wise appertaining, and the reversion and reversions,

remainder and remainders, rents, issues and profits thereof;

and also all the estate, right, title, interest, property, pos-

session and demand whatsoever, as well in law as in equity
of the said parties of the first part of, in order to the said

premises, and every part and parcel thereof with the

appurtenances.

To Have and to Hold, all and singular, the said prem-
ises, together with the appurtenances unio the said parties

of the second part, their heirs and assigns forever.

In Witness Whereof, the said party of the first part

has hereunto set their hands and seals the day and year
first above written.

E. M. Burton, [Seal]

Rhoda Ann Burton, [A^ea/.]

Signed, sealed and delivered in the presence of

Helen M. Burton,
D. W. Williams.



State of Oregon, . ^^

Multnomah Cou '

04

nty.^

On this 15th day of March, A. D. 1869, before me, D.

W. Williams, commissioner for the Territory of Washing-
ton, duly sworn, appointed and commissioned by the gov-

ernor of the said territory to take the acknowledgment and
proof of the execution of deeds, or any other instrument of

writing, under seal or otherwise, to be used or recorded in

said Washington territory, personally appeared E. M. Burton

and Rhoda Ann, his wife, known to me to be the individu-

als described in, and who executed the annexed instrument

as parties thereto, and acknowledged to me that they and

each of them executed the same freely and voluntarily for

the uses and purposes therein mentioned.

And the said Rhoda Ann Burton, wife of the said E. M.
Burton, having first by me been made acquainted with the

contents of said instrument, hereto annexed, acknowledged

to me, on examination separate and apart from, and with-

out the hearing of her said husband, that she executed the

same freely and voluntarily for the uses and purposes

therein mentioned, without fear or compulsion or undue
influence of her said husband, and that she does not wish

to retract the execution of the same.

In witness whereof I have hereunto set my hand and
affixed my official seal the day and yesir in this certificate

first above written.

[Seal] D. W. Williams,

Commissioner of Deeds for the Territory of Washington,

Residing at Portland, Oregon.

" Exhibit J."

State of Wasliington, ^
^^

County of Pierce !

I, W. H. PTollis, auditor in and for said county, hereby

certify that the witliin and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at o'clock ...m.,
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on the 14th day of April, 1870, and is recorded on pages
588 and 589 Vol. two of record of deeds, as the same now
aopears from the record thereof in my office.

Witness my hand and official seal this 13th day of July,

1892.

W. H. HOLLIS,

Auditor Pierce County, Wash.
[Seal.^ By A. A. Swope, Deputy.

[Stamp, $1.00:\

This Ixdexture, Entered into this 8th day of February,

1870, between Lewis C. Fuller and Annie L. Fuller, his wife,

and Clinton P. Ferr}' and Annie P. Ferry, his wife, parties

of the first pait, and the Workingmens' Joint Stock Associa-

tion, of Portland, Oregon, a corporation duly incorporated

under the laws of Oregon, party of the second part :

WITNESSETH, that the said parties of the first part, in

consideration of six hundred dollars coin, to them paid by
the party of the second part, have granted, bargained, sold,

conve^'ed and confirmed, and by these do grant, bargain,

sell, convey and confirm unto the said party of the second
part, its successors and assigns, all those pieces or parcels

of land situate in the County of Pierce and Territory' of

Washington, known and described on the maps and plats

of the United States surveys as the southwest quarter of

the northwest Cjuarter of section five (5), and the west half

of the southeast quarter of the northwest quarter of section

five (5), in township twenty (20), north range three east,

containing sixty acres, together with all and singular the

tenements and appurtenances.

To Have axd to Hold, the said described and conve3'ed

premises unto the said Workingmens' Joint Stock Associa-

tion, its successors and assigns, forever. And the said par-

ties of the first part, for themselves and their heirs, cove-

nant to and with the said party of the second part, its suc-

cessors and assigns, that they will, and their heirs, execu-

tors and administrators shall warrant and defend the said

described and herein conveyed premises unto the said party

of the second part, its successors and assigns, against the

claims of all persons whomsoever (the United States only

excepted) forever.
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In Witness Whereof, the said parties of the first part

have hereunto set their hands and seals the date first above
written.

L. C. Fuller,
Annie L. Fuller,

In presence of C. P. Ferry,
J. J. Murphy, Annie P. Ferry.
D. W. Williams.

Seal.

Seal.

Seal.

Seal.

State of Oregon&^

Multnomah Countv
ss.

On this 8th day of Februar}^ A. D. 1870, before me, D.W.
Williams, commissioner for the Territory of Washington,
duly sworn, appointed and commissioned b}' the governor
of the Territory of Washington, to take the acknowledg-
ment and proof of the execution of deeds or any other

instrument of writing, under seal or otherwise, to be used
or recorded in said Washington territory, personally

appeared before me, Lewis C. Fuller and Annie L. Fuller,

his wife, and Clinton P. Ferry and Annie P. Ferry, his

wife, all personally known to me to be the individuals

described in and who executed the annexed instrument as

parties thereto, and acknowledged to me that the}^ and
each of them executed the same freely and voluntarily for

the uses and purposes therein mentioned.

And the said Annie L. Fuller, wife of the said L. C.

Fuller, and Annie P. Ferry, wife of C. P. Ferry, having first

by me been made acquainted with the contents of said

instrument liereto annexed, acknowledged to me each on
examination separate and. apart from and without the hear-

ing of her said husband, that she executed the same freely

and voluntaril3% for the uses and purposes therein men-
tioned, without fear or compulsion or undue influence of

her said husband, and that she does not wish to retract the

execution of the same.

In Witness Whereof, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first above written.

[Seal.] D. W. Williams,

Commissioner of Deeds for the Territory of Washington, Resid-

ing at Portland, Oregon.
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''Exhibit K."

State of Washington, )

County of Pierce.^

I, W. H. Hollis, auditor in and for said county, hereby

certify that the within and foregoing instrument of writ-

ing is a full, true ^nd correct copy of an instrument in writing

which was filed for record in my office, at nine o'clock a. m.,

on the 6th day of March, 1871, and is recorded on pages

ninety-eight and ninet\'-nine, volume three of record of

deeds as the same now appears from the record thereof in

my office.

Witness my hand and official seal this 13th day of

July, 1892.

W, H. HOLLIS,
Auditor Pierce County, Wash.

[Seal] By A. A. Swope,
Deputy.

[Stamps, 50c.

^

This Indenture, Made and entered into this 10th day
of February, A. D. 1871, between Lewis C. Fuller and
Anna L. Fuller, his wife, Clinton P. Ferry and Anna P.

Ferry, his wife, and the Workingmens' Joint Stock Asso-

ciation, of Portland, Oregon, a corporation duly incorpor-

ated under the laws of Oregon, parties of the first part, and
George P. Riley, William Brown, John Huntington, John
Donaldson, Edward S. Simmons, Charles Gilbert, George

Laviney, George Thomas, James H. Givens, Charles How-
ard, Mary H. Carr, Anna Rodney, George Washington,

Philip Francis, parties of the second part.

WITNESSETH : That the said parties of the first part, for

and in consideration of the sum of six hundred dollars

($600.00) gold coin of the United States, to them in hand
paid by the said parties of the second part, the receipt

whereof is hereby acknowledged, have remised, released and

quitclaimed, and by these presents do remise, release and

quitclaim forever unto the said parties of the second part,

their heirs and assigns. All these certain pieces or parcels

of land, situate and lying and being in Pierce county, Wash-

ington territory. United States of America, bounded and
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described and known on the maps and plats of the United
States survey in and for tlie said county and territory as

follows, to-wit

:

The southwest one-quarter (J) of the northwest one-

quarter (5) of section five (5), and the west one-half of the

southeast one-quarter (|) of the northwest one-quarter (|)
of section five (5), township twenty (20), north range three

east, containing sixty (60) acres, together with all and singu-

lar the tenements, heriditaments and appurtenances there-

unto belonging or appertaining.

To Have and to Hold, The same to themeselves, their

heirs and assigns, in manner following : To William
Brown, thirty-nine four-hundred-and-sixty-fourths (39-464);

to George Laviney, sixty-five four-hundred-and-sixty-

fourths (65-464) ; to George P. Riley, John Huntington,
John Donaldson, Edward S. Simmons, Charles Gilbert,

George Thomas, James H. Givens, Charles Howard, Mary
H. Carr, Anna Rodney, George Washington and Philip

Francis, thirty four-hundred-and-sixty-fourths (30-464)

each.

In Witness Whereof, The parties of the first part,

Lewis C. Fuller and Anna F. Fuller, his wife, Clinton P.

Ferry and Anna P. Ferry, his wife, and the Workingmens'
Joint Stock Association, of Portland, have hereunto set their

hands and seals, and the Workingmens' Joint Stock Asso-

ciation have caused their president and secretary's signa-

ture to be subcribed, and the seal of the association to be

affixed hereto, the day and year first above written.

L. C. Fuller, [Seal.

Annie L. Fuller, [Seal.

C. P. Ferry, [Seal.

Annie P. Ferry, [Seal.

Geo. p. Riley. [L. S.]

President of Workingmens' Joint Stock Association.

[Seal.] Edward S. Simmons, [L. S.]

Secretary of Workingmens' Joint Stock Association.

Signed, sealed and delivered in presence of

D. Smolerman,
C. A. Dolph.
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State of Oregon,
^ ^^

.-IMultnomah Count

On this 20th day of February, A. D. 1871, before me
personally came L. C. Fuller and Anna L. Fuller, his wife,

Clinton P. Ferry and Anna P. Ferry, his wife, Geo. P.

Riley, president of the Workingmens' Joint Stock Associ-

ation, and Edward S. Simmons, secretar}' of the said

Workingmens' Joint Stock Association, who are all to me
personally known to be the identical persons who are

described in and who executed the forgoing indenture, and
acknowledged to me that they had executed the same.

And said Geo. P. Riley and said Edward S. Simmons
acknowledged to me that the}' executed the same as presi-

dent and secretary of the Workingmens' Joint Stock Asso-

ciation, respectively, and said Anna L. Fuller, wife of said

L. C. Fuller, and said Anna P. Ferry, wife of said Clinton

P. Ferry, on an examination by me, made separate and
apart from their said husbands, acknowledged to me that

they executed the same freely and voluntarily, without any
fear, compulsion or coercion from any person whomsoever.

Ix Testimony Whereof, I have hereunto set my hand
and seal this, the day in this certificate above written.

C. A. DOLPH,

[Sea?.] Notary Public for the State of Oregon.

' Exhibit L."

ss.
State of Washington,

County of Pierce,

I, W. H. Mollis, auditor in and for said county, hereby

certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at o'clock .... m.,

on the 11th day of December, 1871, and is recorded on

page sixty-three and sixty four, Vol. one, of record of power

of attorney, as the same now appears from the record thereof

in my office.

Witness mv hand and official seal this 13th dav of July,

1892.
'

W. H. HoLLis,

Auditor Pierce County, Wash.

[Seal] By A. A. Swope,
Deputy.
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[Stamp $1.00 Dollar, Cancelled.^

Know all Men by These Presents : That we, George
P. Riley, William Brown, John Huntington, John Donald-
son, Edward S. Simmons, Charles Gill)ert, George Luvine3%

George Thomas, James H. Givens, Charles Howard,
Mary H. Carr, Anna Rodney, George Washington and
Philip Francis, of Portland, Oregon, have made, constituted

and appointed, and by these presents do make, constitute

and appoint John W. Matthews, of said city and state, our

true and lawful attorney, for us and in our names, place

and stead, to grant, bargain, sell, convey, alien, remise,

release, quitclaim, assign or transfer all such lands for such

sum or price, and on such terms as to him shall seem meet,

said lands being more particularly known as a certain tract

described as follows, to-wit

:

The southwest one-quarter (J) of the northwest one-quar-

ter, of section five (5), and the west one-half (J) of the south-

east one-quarter (J), of the northwest one-quarter (J), of sec-

tion five (5), township twenty (20), north range three (3) east,

containing sixty (60) acres ; also a block of land commenc-
ing at a stake (80) feet north of the northwest corner of

block number twenty-one (21), in Hanford's addition to

South Seattle, W. T.; running thence north two hundred
and forty feet (240) ; thence east two hundred and fifty-six

(256) feet ; thence south two hundred and forty (240) feet
;

thence west two hundred and fifty-six feet to the place of

beginning.

Also a tract of land commencing at a stake located

eighty (80) rods north of a point on the south line of E.

Hanford's donation claim, which point is one hundred and
sixty (160) rods east of the southwest corner of said claim

;

running thence north twenty rods ; thence east eighty (80)

rods ; thence south twenty (20) rods and thence west eighty

rods to the place of beginning, containing ten (10) acres.

Also a tract commencing 295.15 feet west from the

northeast corner of the northeast quarter of section six,

township twenty, north range three east, being the north-

westcornerof a tractof land owned by Connell and Clements;

thence west 162 18-100 feet to the northeast corner of tract

of land belonging to Joseph Buchtel ; thence south along

the east line of said tract 295.16 feet to the southeast corner

of said tract ; thence west along the south line of said tract
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295.16 feet to the southwest corner of said tract ; thence
south 225.75 feet ; thence east 752.5 feet ; thence north
225.75 feet to the southeast corner of said tract of land
belonging to Connell and Clements; thence west along the
south line of said tract 295.16 feet to the southwest corner
of said tract ; thence north to the place of beginning,
containing five (5) acres, and being in Pierce county, W. T.

And for all the powers aforesaid, for us, and in our
names to make, execute, acknowledge and deliver all neces-
sary deeds, with or without seal.

In Witness Whereof, we have hereunto set our hands
and seals this 5th da}^ of September, A. D. 1871.

George Putnam Riley, [^SeaZ.]

William Brown, [Seal]

John Huntington, l^Seal.]

John Donaldson, [/8ea/.]

Ed. S. Simmons,

By A. S. Gross, Attorney. [Seal.]
His

Charles x Gilbert, [Seal.']
Mark.

George Luviney, [/Sea^]

George Thomas,

By Geo. P. Riley, proxy,
'

[SeaLI
His

James H. x Givens, [Seal.']
Mark.
His

Charles x Howard [^eaZ.]
Mark.

Mary H. Carr, [Seal.]
His

George x Washington, [Seal]
Mark.

Anna Rodney,
His

Per Chas. x Howard, Her proxy, [Seal.]
Mark.

Philip Francis. [Seal.]

Signed, sealed and delivered in presence of

A. S. Gross,

Gilbert Rosenstork.
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State of Oregon, )

County of Multnomah,^

This Certifies, That on this the 5tli day of September,

1871, before me, the undersigned, personally appeared the

within named Georjijo P. Riley, \Vm. Brown, John Hunt-
ington, John Donaklson, Ed. S. Simmons, by his attorney,

A. S. Gross, Charles Gilbert, George Luviney, George
Thomas by his proxy, Geo. P. Riley, Jas. H. Givens, Chas.

Howard, Mary H. Carr, George Washington, Anna Rodney
per Clias. Howard her proxy, and Philip Francis, who are

known to me to be the persons described in and who
executed the within instrument, and acknowledged to me
that they executed the same for the uses and purposes

therein set forth.

In Witness Whereof, I have hereunto set ni}'- hand
and official seal the day and year last above w^ritten.

[/SeaL] A. S. Gross,

Commissioner of Deeds for Wash. Territory.

"Exhibit M."

ss.
State of Washington,

County of Pierce.

I, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office, at twelve o'clock.... m.,

on the 22d day of March, 1873, and is recorded on page
699, volume three of record of deeds as the same now
appears from the record thereof in my office.

Witness my hand and official seal this 7th day of Sep-
tember, 1892.

W. H. HOLLIS,
[Seal.'] Auditor for Pierce County, Wash.

By A. A. SwoPE,
Deputy.

John W. Matthews to Mary A. Givens.

Know all Men by These Presents, That ws, George P.

Riley, Charles Gilbert, Philip Francis, George Luviney,
John Donaldson, George Washington, Charles Howard,
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George Thomas, Edward S. Simmons, Maiy H. Carr,
William Brown, John Huntington and Anna Rodney, by
their attorney-in-fact, John W. Matthews, in consideration
of one dollar to us paid by Mary A. Givens, do hereby
remise, release and forever quitclaim unto the said Mary
A. Givens and unto her heirs and assigns, the following
described real estate :

All of lots numbered one, two, three, four, five, six and
seven in block numbered sixty-four (64), Rile3''s Addition
to Riley Addition to South Seattle, Washington territory.

Also lots numbered two and three in water block lettered
"A," as per plats of said addition on file in King county,
of said territory. Also a certain piece of real estate

described as follows, to-wit : Beginning at a point 53.33J
chains north and six chains east of the southwest corner of
section five, township twenty, north of range three east;
thence east six chains ; thence north 6.66f chains ; thence
west six chains ; thence south 6.66f chains to place of
beginning, containing four (4) acres. Also one parcel of
land beginning at a point 4.47 chains south and 5.70
chains west of the northeast corner of section six, township
twentv, north range three east ; thence south 1.71 chains

;

thence west 1.90 chains ; thence north 1.71 chains ; thence
east 1.90 chains to place of beginning, containing one-third
of an acre Q), all being in (i. e., the last two described par-
cels of land) Pierce county, Washington territory.

George P. Riley,
By John W. Matthews,

His Attorney-m-Fact. [Seal^

Charles Gilbert,
By John W. Matthews,

His Attorney-in-Fact. [^Seal^

Philip Francis,
By John W. Matthews,

His Attorney-in-Fact. \^Seal.^

George Luviney,
By John W. Matthews,

His Attorney-in-Fact. [Seal.~\

John Huntington,
By John W. Matthews,

His Attorney-in-Fact. [^Seal.l^
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John Donaldson,
By John W. Matthews,

His Attorney-in-Fact. \_Seal.']

George Washington,
By John W. Matthews,

His Attorney-in-Fact. \_Seal^

Charles Howard,
By John W. Matthews,

His Attorney-in-Fact. [/SeaL]

George Thomas,
By John W. Matthews,

His Attorney-in-Fact. \_Seali\

Anna Rodney,
By John W. Matthews,

Her Attorney-in-Fact. \_Seal^

Edward S. Simmons,
By John W. Matthews,

His Attorney-in-Fact. \_Seal^

Mary A. Carr,
By John W. Matthews,

Her Attorney-in-Fact. \_Seal^

William Brown,
By John W. Matthews,

His Attorney-in-Fact. \_Seal^

Signed, sealed and delivered in presence of

J. E. Evans,
A. S. Gross.

State of Oregon,
County of Multnomah.

Be it Remembered, That on this 15th day of March, A. D.

1873, before the undersigned, a commissioner of deeds of

the Territory of Washington, for the State of Oregon, duly
commissioned, sworn and acting, residing in the City of

Portland, Oregon, personally appeared the above named
John W. Matthews, to me known to be the attorney-in-fact

for George P. Rile}^ Charles Gilbert, Philip Francis, George
Luvine}^ John Donaldson, George Washington, Charles

Howard, George Thomas, Edward S. Simmons, Mary A.

Carr, William Brown, John Huntington and Anna Rod-
ney, the person described in, and who as attorney-in-fact
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for the said George P. Rile}^, Charles Gilbert, Philip Fran-
cis, George Luviney, John Donaldson, George Washington,
Charles Howard, George Thomas, Edward S. Simmons,
Mary A. Carr, William Brown, John Huntington and Anna
Rodney, executed the foregoing deed, and acknowledged
that he executed said deed as such attorney-in-fact, freely

as the act and deed of his said principals for the purposes
therein specified.

In Testimony Whereof, I have hereunto set my hand
and affixed my seal of office the day and year last above
written.

A. S. Gross,

[A^eaL] Commissioner of Deeds for Washington Territory

.

"Exhibit N."

State of Washington,
County of Pierce.

^

I, W. H. Hollis, auditor in and for said county, hereby
certify that the Avithin and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office at 1:15 o'clock p. m.,

on the 9th day of October, 1886, and is recorded on
pages 706-708, volume nineteen of record of deeds, as the

same now appears from the record thereof in my office.

Witness mv hand and official seal this 9th day of Febru-
ary, 1892.

W. H. HOLLIS,
Auditor Pierce County, Wash.

By H. H. SwoPE,
De'puty.

[County Auditor Seal Pierce County, Washington.]

This Indenture, Made this 17th day of September,

A. D. 1886, between the Territory of Washington, by Lewis
Byrd, sheriff' of Pierce county, in said Territory of Washing-
ton, party of the first part, and W. P. Kelly, party of the

second part, Witnesseth, that Whereas, under the pro-

visions of subdivision one of section thirty-four of the city

charter of New Tacoma, Pierce county, Washington terri-

tory, approved November 5, 1881, the city government of
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said city had power and was authorized to assess, levy and

to collect taxes for general municipal purposes on all prop-

erty by law taxable for territorial purposes, and

Whereas, Said city government did cause a tax to be

levied upon the real estate hereinafter described for munici-

pal purposes in the year 1882, as by said section thirty-four

provided, and

Whereas: Under the provisions of section sixty-three,

of said city charter of New Tacoma, provisions are made
for the collection of delinquent taxes, as in the manner
provided for the collection of delinquent territorial and
county taxes, by the laws of Washington territory, and

Whereas: Section twenty-nine hundred and three of

chapter twenty-five of the Code of Washington for the year

1881, provides that delinquent taxes shall be collected by

the sheri Of of the county by distraint and sale of property,

and

Whereas: The city council of said city caused the clerk

of said city to deliver to the tax collector of said city of

New Tacoma, the tax roll of 1882, and caused to be attached

thereto a warrant directed to the sheriff of said Pierce

county, authorizing the said sheriff of Pierce county to col-

lect said delinquent taxes as provided by law, all of which

is fully provided for and in accordance with provisions of

said section sixty-three of the said city charter, and

Whereas: It is made the duty of the clerk of said city

to deliver to the sheriff of the said county, or collector of

delinquent taxes, the duplicate assessment roll for the col-

lection of all delinquent taxes of said year, and

Whereas: The clerk of the City of New Tacoma, Wash-
ington territory, did, on the 23d day of January, A. D.

1883, deliver to the sheriff of Pierce county the duplicate

city assessment roll, containing the list of all persons and

property, then owing taxes in said city and to said city of

New Tacoma, together with costs and charges due thereon,

which said duplicate city assessment roll did there include

the property herein described, the same being then assessed

for the year ending on the 31st day of December, 1882, for

city municipal taxes to one Mary A. Givens.
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That on the 2d day of April, A. D. 1883, the said sheriff

of Pierce count\% entered in the said duplicate assessment
roll, immediately following his supplemental assessment,

the affidavit required under section twenty-nine hundred
and fifteen of the Code of Washington territor}', to the

effect that after due and diligent search, no personal prop-

erty could be found to pay the taxes assessed against the

persons and propert}^ there described on said duplicate

assessment roll remaining unpaid, and that the taxes due
from the said Mary A. Givens assessed on the land herein

described, had not been paid and that the same then and
there appeared on said duplicate assessment roll as delin-

quent and wholly unpaid, and that the said taxes due from
said Mary A. Givens, as aforesaid, assessed on said land,

were then delinquent and unpaid, and that no personal

property could be found belonging to said Mary A. Givens.

That under the provisions of section twenty-nine hundred
and sixteen of the Code of Washington territory, the said

sheriff gave public notice of the sale of the real property

described in said delinquent list, for the total amount of

taxes then due thereon including printing, interest and
costs to date of sale by publishing for three successive

weeks immediately preceding the first Monda}^ in May, A.

D. 1883, the said delinquent tax list in the
,

a newspaper published weekly at New Tacomn, in the said

County of Pierce, and being the official paper of said

County of Pierce. That said delinquent list contained a

notification that all real estate described therein upon
which the taxes for the preceding year, the year A. D. 1882,

had not been paid, would be sold at public auction to sat-

isfy all taxes, penalties, interest, and costs due the territorj'-

and the said county from the owners thereof for said year

at New Tacoma, in front of the court house door in said

county and territory, that said sale would commence on the

said first Monday of Ma}'' and continue until the said real

estate was sold as required by law, which said notice so

published as aforesaid, contained a description of all the

property to be sold and the names of the persons to whom
said property was assessed. That the said delinquent

list so published as aforesaid, contained the description of

the property assessed to said Mary A. Givens, which said

property was described thereon as follows

:
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Commencing sixty (GO) cliains north and six (6) chains

east of the southwest corner of section five (5), in township
twenty (20), north of range tliree (3) east of the Willam-
ette meridian ; thence running east six (G) chains ; thence

south six and two-thirds (6|) cliains ; thence west six (6)

chains ; thence north six and two-thirds (6f) chains to the

place of beo;inning, and containing four (4) acres in Pierce

county, Washington territory. The taxes then due thereon

amounted to four and 78-100 dollars ($4.78) including

interest and costs.

That in pursuance of said notice so published and given

as aforesaid, the said sheriff on the 7th day of May, A. D.

1883, offered the aforesaid tract of land for sale between
the hours of ten o'clock A. m. and three o'clock p. m. of that

day, to pay said taxes and charges due thereon, at public

auction in front of the court house door at said New
Tacoma, that at said sale D. B. Hannah was the bidder

who was willing to take the least quantity of, or smallest

portion of the interest in said land and pa}' said taxes,

costs, charges due thereon, including one dollar for the

certificate of sale which amounted to the sum of four and
78-100 dollars and cents. That the least quantity
of, or smallest portion of the interest in said land lying

and being in said Pierce county and Territory' of Washing-
ton, is as heretofore described, which was struck off to the

said D. B. Hannah who paid the full amount of said taxes,

costs and charges and become the purchaser of the said

above described tract of land so sold for said taxes as

aforesaid. That the said tract of land so sold was sold

subject to redemption pursuant to the statutes as therein

provided. And, whereas no person has redeemed the

aforesaid described property during the time allowed by
law for its redemption, and us stated in the certificate of

sale thereof. And, whereas the said D. B. Hannah did on
the 2d day of April, A. D. 188G, duly assign, sell and trans-

fer his certificate of sale, and all his right thereunder unto
the said party of the second part, as appears from said

certificate of sale and assignment thereof. Now, therefore,

this indenture witnesseth for and in consideration of the

sum of four dollars and seventy-eight cents, to the said

sheriff" paid at the time of making said sale, the receipt

whereof is acknowledged in said certificate of sale, 1, Lewis
Byrd, sheriff of said Pierce county, Washington territory,
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b}^ virtue and in pursuance of the statutes in such cases
made and provided, have granted, bargained, sold, conveyed
and confirmed, and by these presents do grant, bargain,
sell, convey and confirm unto the aforesaid W. B. Kelly,

and to his heirs and assigns forever, all that tract, piece or
parcel of land so sold and hereinbefore and lastly described
in this deed as fully and absolutely as I, Lewis JByrd, sher-

iff as aforesaid, may or can lawfully sell and convey the

same, together with all and singular the tenements and
appui'tenances thereunto belonging, or in anywise apper-
taining to the said Mary A. Givens, and of all owner claim-

ants thereof known and unknown in and to said last

described premises, and every part and parcel thereof, with
the appurtenances which she, he or they, or either of them,
had or possessed when the said assessment or levy was
made, to have and to hold all and singular the hereinbe-

fore and last mentioned and described premises together

with the appurtenances thereof unto the said W. B. Kelly,

the said party of the second part, his heirs and assigns

forever.

In witness whereof I have hereunto set my hand and
seal the day and year first hereinbefore written.

Territory of Washington,

B}^ Lewis Byrd, \^Seal.']

Sheriff oj Pierce County.

Signed, sealed and delivered in the presence of

L. G. Shelton,
G. M. Granger.

" Defendant's Exhibit I, C. B. E.
"

Territory of Washington, |^

Count}^ of Pierce,
j

This certifies, that on this 22d day of September, in the

year of our Lord one thousand, eight hundred and eighty-

six, before me, a notary public in and for Pierce county,

Washington territory, personally appeared the within named
Lewis Byrd, known to me to be the sheriff of Pierce county,

Washington territory, whose name is subscribed to the

foregoing deed, is personally known to me to be the indi-

vidual described therein, and who executed the within deed
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for the Territory of Washington, and acknowledged the
same to be his free act and deed, and act and deed of the
Territory of Washington for the uses and purposes therein

specified.

In witness hereof I have hereunto set my hand and
seal the day and year in this certificate first above written.

[Seal.'] . A. A. Lowe,
Notary Public.

" Exhibit O."

State of Washington,
County of Pierce.

''

T, W. H. Hollis, auditor in and for said county, hereby
certify that the within and foregoing instrument of writing

is a full, true and correct copy of an instrument in writing

which was filed for record in my office at 3:15 o'clock p. m.,

on the 7th day of March, 1887, and is recorded on page 479,

Vol. twenty of record of deeds, as the same now appears

from the record thereof in my office.

Witness my hand and official seal this 9th day of Feb-

ruary, 1892.

W. H. Mollis,
Auditor Pierce County.

[County Auditor SealT] By A. A. Swofe,
Deputy.

This indenture witnesseth, that William B. Kelly and
Mary M. Kelly, his wife, of Pierce count^^ Washington ter-

ritory, parties of the first part, for and in consideration of

the sum of one thousand dollars in gold coin of the United
States of America, to them in hand paid by Dolphus B.

Hannah, of the same place, the party of the second part,

have granted, bargained and sold, and by these presents do
grant, bargain and sell and convey all our right, title and
interest unto the said party of the second part, and to his

heirs and assigns, the following described premises, situate,

lying and being in the County of Pierce, Territory of Wash-
ington, to-wit : Commencing sixty (60) chains north and
six (6) chains east of the soutli west corner of section five (5),

township twenty (20), north of range three (3) east, and
running thence east six (6) chains ; thence south six and
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two-thirds (6f) chains, thence west six (6) chains, and
thence north six and two-thirds (6|) chains to the place of

beginning, containing four (4) acres, more or less.

To have and to hold the said premises, with their

appurtenances, unto the said party of the second part, his

heirs and nssigns forever, and we, the said parties of the

first part do hereby covenant to and with the said party of

the second part, his heirs and assigns, that we are the own-
ers of said premises, that they are free from all incum-
brances, and that we will warrant and defend the same
from all lawful claims whatsoever of the said parties of the

first part, and them only.

Witness our hands and seals the 1st day of March, A.
D. one thousand, eight hundred and eighty-seven.

William B. Kelly, [iSea/.]

Witnesses : Mary M. Kelly. [^SVaL]

James Wickersham,
Frank H. Gloyd.

"Defendants' Exhibit 2, C. B. E."

Territory of Washington,
County of Pierce.

^

This certifies, that on the 1st day of March, in the year
of our Lord one thousand eight hundred and eighty-seven,

before me, a probate judge in and for Pierce county, Wash-
ington territory, personally appeared the within named
William B. Kelly and Mary M. Kelly, whose names are

subscribed to the foregoing instrument as parties thereto,

personally known to me to be the individuals described in

and who executed the witliin deed, and acknowledged the

same to be their free act and deed, and I do further certify

that I made known to Mary M. Kelly, wife of said William
B. Kelly, the contents of the foregoing instrument and fully

ajjpraised her of her rights under the exemption and
homestead laws of Washington territory, and of the effect of

her signing said deed, and that I examined her separate and
apart from her husband, without his hearing, and that

upon said separate examination she signed said deed and
acknowledged that she voluntarily of her own free will,

andwithout fear of or coercion from her husband, signed and
executed the same.
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In witness whereof, I have hereunto set my hand and
affixed my official seal the day and year in this certificate

first aV)ove written.

\_Seal.~\ James Wickeksham.

Probate Judge in and for Pierce County, Washington Territory.

" Exhibit P."

Ordinance No. 58.

To Prescribe the Time and Manner of Making the Annual

Assessment Roll of Taxable Property of the

City of New Tacoma.

The common council of New Tacoma does ordain as

follows :

Section 1. The time for making the annual assessment

of taxable property within the City of New Tacoma for the

year eighteen hundred and eighty-two, shall begin on the

31st day of Ma\' and shall end on the 15th day of July of

said year.

Section 2. The assessment shall be made in the man-
ner prescribed by law for assessing property for territorial

and county purposes.

Section 3. The assessor shall make due returns of his

assessment roll to the city clerk on or before the 25th day
of July of said year.

Section 4. The common council shall meet on the 31st

day of Jul}^ of said year, at 7:30 o'clock p. m., and sit as a

board of equalization for the purpose of revising the assess-

ment returns, and may adjourn from time to time until

the revision of the assessment roll is completed.

Section 5. The common council sitting as a board of

equalization, shall hear and determine any cases that may
be brought before it by persons who shall apply in writing

to have their assessments revized, either in the listing

or valuation of their property, and may also order the

assessment of any propert}^ real or personal, to be raised,

if, in their judgment, the assessment is too low. Provided

that no assessments shall be raised until citation has been



113

issued by the clerk, upon the order of the board, directing

the person to whom the property is assessed to appear

before tlie board witliin one day from the date of such

citation, to show cause why the said assessment shall not

be raised. Provided, further, that when application has

been made to the board by any one to have his assessment

revised, as provided in the first part of this section, the

board may increase his assessment without first issuing a

citation.

Section 6. When the common council, sitting as a

board of equalization, shall complete the revision of the

assessment roll, it shall be the duty of the city clerk to

make a fair copy of the assessment roll, as revised, in a

book provided for the purpose.

Section 7. Before the meeting of the common council

as a board of equalization, the city clerk shall cause notice

to be given by publication in a newspaper published and in

general circulation in the city, stating the time and place

of such meeting, the object thereof, and notifying all per-

sons interested to appear before it.

Section 8. The provisions of this ordinance shall apply

to the assessment of taxable property for the years after

1882, except that the dates shall be changed as follows :

The time for beginning shall be the 1st day of April and
the time for closing the same shall be the 10th day of May,
and the assessment roll shall be turned over to the city

clerk by the 20th day of May of each year. The common
council shall sit as a board of equalization on the 30th day
of May of each year.

Section 9. Ordinance No. 50 entitled : An Ordi-

nance Concerning the Annual Assessment of the Taxable

Property of the City of " New Tacoma," passed May 22d,

1882, is hereby repealed.

Passed and approved June 23, 1882.

Attest

:

Theo. Hosmer, Mayor.

J. H. Wilt, City Cleric.

I, George Haskin, do hereby certify that I am the city

clerk of the City of Tacoma, Pierce county, Washington,

and as such, am the custodian of the books containing the

ordinances of the late Citv of "New Tacoma," That the
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foregoing is a full, true and correct copy of Ordinance No.

58, of said City of New Tacoma, as shown upon the records

of said city.

Witness my hand and the seal of said City of Tacoma,
this 17th day of February, 1892.

Geo. Haskin,
[Seal'] City Cleric.

" Exhibit Q."

Ordinance No. 90.

An Ordinance Levying the Annual Tax for General Municipal

Purposes, for the Year, A. D. 1882.

The common council of New Tacoma, does ordain as

follows :

Section 1. That there is hereby levied on all taxable

property, both real, personal and mixed, of the City of

New Tacoma, Pierce county, Washington territory, the

sum of one-half of one per cent., according to the assessed

value thereof as set forth in the assessment roll for the

year, A. D. 1882, said tax being the regular annual tax for

general municipal purposes, for the year, A. D. 1882.

2. That said tax shall be due and payable to the city

treasurer on or before the 31st day of December, A. D.
1882, after which date said tax shall become delinquent.

3. That it shall be the duty of the city clerk, on or

before the 1st day of November, 1882, to prepare the annual
tax list in accordance with the levy, and deliver the same
to the treasurer.

4. That it shall be the duty of the city treasurer, imme-
diately after receiving said tax list from the clerk, to give

notice of the same by publication in some newspaper,
printed and published in the city, stating in said notice the

time said tax will become delinquent.

Passed and approved October 24th, A, D. 1882.

A. S. Abernethy, Jr.,

Attest

:

Mayor.
J. H Wilt, Cleric.
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I, George Haskin, do heieoy certify that I am the city

clerk of the City of Tacoma, Pierce county, Washington,
and as such am the custodian of the books containing the

ordinances of the late City of " New Tacoma;" that the

foregoing is a full, true and correct copy of Ordinance No.
70 of said City of New Tacoma, as shown upon the records

of said city.

Witness my hand and the seal of said City of Tacoma, this

17th day of February, A. D. 1892.

Geo. Haskin, City Clerk. \_Seali]

"Exhibit R."

Sheriff's Notice of Delinquent Tax Sale.

Under and by virtue of an act of the legislative assembly
of the Territory of Washington, approved November 5, A.

D. 1881, I will sell at public auction, to the highest bidder
for cash, at the court house door in the City of New
Tacoma, for delinquent city taxes for the year 1882, the

real estate described in the following list, unless the same
shall be redeemed by the persons to whom said real estate

is assessed, or their agents.

The sale will commence on Monday, May 7, A. D. 1883,

at 10 o'clock A. M., and continue from day to day between
the hours of 10 A. m. and 5 p. m., until such real estate shall

have been sold or twice offered for sale.

Henry Winsor,
Sheriff of Pierce County, Washington Territory.

By L. G. Shelton,
Deputy Sheriff'.

Date of first publication. New Tacoma, April 20, 1883.

Givens, Mary A.—Commencing sixty chains north and
six chains east of the northwest corner of section five,

township twenty, north range three east of Willamette
meridian ; thence running east six chains ; thence south 6§
chains ; thence west six chains ; thence north 6f chains to

the place of beginning, four acres $4.78
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District of Washington
Western DivisioDn.^

ss.

1, A. Reeves Ayres, clerk of the Circuit Court of the

United States for the Ninth Judicial District of Washing-
ton, do hereby certify the foregoing to be a full, true and
correct copy of the heading of the advertisement referred to

in the said newspaper, in evidence in the said case, and the

description referred to, and that the same is the only prop-

erty in said advertisement purporting to be the property of

Mary A. Givens.

Attest my hand and the seal of said circuit court, this

7th day of September, A. D. 1892.

[Seal] A. Reeves Ayres, Clerk.

" Exhibit S."

Original Assessment Roll of New Tacoma.

Name.

Givens, Mary A.

Description of Lands. Lot or Section.

Commencing 60 chains

north and 6 chains

east of the N. W. cor-

ner of Sec. 5, T. 20,

N. R. E. ofW. M.,

thence running E.

chains, thence S

6f chains ; thence
N. 6§ chains to

place of beginning,

containing 4 acres.

6

Block or Township.
20 N.

Full Cash Value of Land.

600.

Range.
3 E.

No. OF Acres.
4

Full Cash Value of Improvements.

Ex. S.

C. B. E.
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" Exhibit T."

Duplicate Assessment Roll of New Tacoma.

Name. Description of LANOb. Lot or Section.

GivenSjMary A. Commencing 60 chains
North and 6 chains east

S W
of the W. M. corner of

Sec. 5 T 20 N R 3 E of

W. N. thence running E
6 chains ; thence S 6f
chains ; thence W 6

chains ; thence N 6f
chains to the place of

beginning, containing
4 acres. 5

Block or Township. Range, Number of Acres.
20 N 3 E 4

Full Cash Value of Land. Full Cash Value of Improvements.

600
C BE

And this was all the evidence offered and given in the

case and the case was accordingly submitted to the court,

and afterwards, on the 22d day of June, 1892, the court

gave the decision and opinion herein filed.

And, afterwards, on the 23d day of June, 1892, the

plaintiff duly filed his motion for a new trial of the said

case, which motion was in the words and figures follow-

ing, viz.:

In the Circuit Court of the United States for the

District of Washingtoa.—Western Division.

F. V. McDonald,
Plaintiff,

-r^ T-» TT 1 > Motion for a new trial.
Dolphus B. Hannah and
Kate E. Hannah,

Defendants.

Now comes the plaintiff and moves the court for a new
trial of the said case for these :
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I.

Insufficiency of the evidence to justify the decision of

the court upon the facts.

II.

Insufficiency of the evidence to justify the decision of

the court upon the law.

III.

The decision of the court that plaintiff was without

title to the demanded premises, is against the law:

For that the deed by Matthews to plaintiff''s immediate
grantor, Mary A. Given s, under the power of attorney of

her husband, vested her with the title to the demanded
premises previously held by her husband, James H. Givens,

and others.

For that the decree of partition vested plaintiff* with

all the title in the demanded premises theretofore held by
the other parties thereto.

.And for that plaintiff's said immediate grantor was the

common source of title to the demanded premises.

This motion is made upon the evidence shown by the

stenographer's extended notes and the documentary evi-

dence adduced upon the trial of the case, together with the

pleadings and proceedings in the case.

W. Scott Beebe and
John C. Stallcup,

Filed, June 23, 1892. Attorneys for Plaintiff.

The said motion came duly on for hearing to the court

on the 7th day of Jul}^ 1892, and upon consideration

thereof by the court, was denied, to which ruling and judg-

ment the plaintiff then and there duly excepted.

That thereupon the court gave the findings and judg-

ment against the plaintiff, which appear of record herein,

to which the plaintiff then and tliere duly excepted, and
gave notice then and there that he would present his bill

of exception and proceed to obtain a review of the said

cause by the circuit court of appeals by writ of error, and
then and there asked for, and was allowed extension of

time in which to prepare and tender his bill of exceptions

herein.
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Inasmuch as the foregoing do not appear of record and
to the end that the same ma}^ become a part of the record
in this case, this bill of exceptions is prepared and now
tendered by the said plaintiff, to the Honorable C. H. Han-
ford, the judge before whom the said case was tried, and
proceedings were had that he may set his hand and seal

hereto in evidence of the correctness hereof.

Which is accordingly certified and allowed, and done
witliin the time given and allowed for performing and
tendering the same.

In witness whereof, I hereunto set my hand and seal

this 9th day of September, A. D., 1892.

C. H. Hanford, [SeaLI

ENDORSEMENT.

No. 113, Law. F. V. McDonald vs. D. B. Hannah et ux.

Bill of Exceptions. Filed Septemper 9th, 1892.

A. Reeves Ayres, Cleric.

And, afterwards, to-'wit : On the 30th day of Novem-
ber, 1892, there was duly filed in said court in said cause a
petition for writ of error, order thereon, assignment of error

and bond on appeal, in the words and figures as follows,

to-wit :

In the Circuit Court of the United States for the
District of Washington.— Western Division.

F. V. McDonald,
Plaintiff,

vs.
\ T) • •

DoLPHUs B. Hannah and (
^^etition.

Kate E. Hannah,
Defendants.

Now comes the above named plaintiff, F. V. McDonald,
and moves the court for an order allowing the plaintiff a
writ of error in this cause to the United States Court of
Appeals, and fixing the amount of the bond to be given by
him. W. Scott Beebe and

John C. Stallcup,
Attorneys for F. V. McDonald.
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Upon reading the foregoing petition, and it appearing
therefrom and from the record of said cause that it is a
proper cause for the allowance of a writ of error, it is

ordered that said motion bo granted and that a writ of
error be allowed, and that said F. V. McDonald enter into
security on said writ of error, as required by law, in the sum
of five hundred ($500.00) dollars.

C. H. Hanford, Judge.
November 29, 1892.

endorsement.

Filed November 30, 1892.

A. Reeves Ayres, Clerk.

In the Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald,
Plaintiff,

T. -r» t't 1 ) Assignment of errors.
DoLPHus B. Hannah and

(

Kate E. Hannah,
Defendants.

Now comes the plaintiff and presents and files this, his

assignment of errors, and says that on the record and pro-

ceedings of the above entitled court in the above entitled

cause, and also in making and entering the findings and
judgment therein against the plaintiff* and in favor of

defendants, there is manifest error in this, to-wit

:

I.

The court erred in its second finding of fact in finding

"that the plaintiff is not the owner in fee of, nor has he a.

right to, nor is he entitled to the possession of the real prop-

erty" described in the plaintiff" 's complaint.

II.

That the court erred in its third finding of fact in find-

ing that the defendants' do not wrongfully withhold the

premisesdescribedin plaintiff's complaint, from the plaintiff".
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III.

The court erred in concluding as a matter of law " that

judgment should be entered herein dismissing plaintiff's

action."

IV.

The court erred in concluding "that plaintiff's action be

and the same is hereby dismissed, and that the defendants

do have and recover from the plaintiff the costs and dis-

bursements of this action, to be taxed by the clerk."

V.

The court erred in deciding that " Exhibit C," in the

bill of exceptions in this case, the same being a decree in

partition in the case of F. V. McDonald vs. John Donald-
son and others, in the circuit court of the United States, for

the district of Washington, was not binding upon defendants

and was not competent evidence to show title in plaintiff as

against defendants, and did not constitute a link in the

claim of plaintiff's title to the said real property.

VI.

The court erred in deciding that plaintiff's grantor,

Mary A. Givens had no title or interest in the said real

property, except dower, and in deciding that the same had
not been assigned to her

VII.

The court erred in deciding that plaintiff's grantor,

Mary A. Givens, was not the owner in fee at the date of

her conveyance of the said real property to the plaintiff,

and in denying plaintiff the benefit of the rule that neither

plaintiff nor defendant was at liberty to deny that Mary A.
Givens owned said property at the date of said conveyance.

VIII.

The court erred in admitting in evidence a certified

copy of an instrument claimed by defendants to be a deed
from the Territory of Washington to Wm. B. Kelly; said

instrument being a part of the bill of exceptions herein and
marked "Exhibit N."
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IX.

The court erred in holding and deciding that the said

instrument claimed by defendants to be a deed from the

Territory of Washington to Wm. B. Kelly, was valid, and
in permitting it to be read in evidence, notwithstanding

the notice required by statute of the time for redemption

had not been given.

X.

The court erred in giving judgment for the defendants

and in not giving judgment for the plaintiff to the effect

that he was the owner in fee of the said real property and
entitled to the possession thereof, and for the recovery

thereof.

XI.

Wherefore, the plaintiff, F. V. McDonald, for the reasons

assigned, prays that said judgment of the circuit court of the

United States, for the district of Washington, be reversed

and said court be directed to enter judgment for the plaintiff

as prayed in his complaint.

W. Scott Beebe and
John C. Stallcup,

Attorneys for Plaintiffs.

endoesement.

Assignment of errors. Filed November 30th, 1892.

A. Reeves Ayers, Clerk.

In The Circuit Court of the United States for the
District of Washington.—Western Division.

F. V. McDonald,
Plaintiff,

vs.

Dolphus B. Hannah and
Kate E. Hannah,

Defeiidants.

Know all Men by These Presents : That the above

named plaintiffs, F. V. McDonald and G. C. Sawyer, are

held and firmly bound unto Dolphus B. Hannah and
Kate E.Hannah, the defendants herein, in the full sum of five

hundred ($500) dollars to be paid to the said Dolphus B.

Hannah and Kate E. Hannah, their heirs, executors and
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administrators, to which payment well and truly to be
made we bind ourselves, our heirs, executors and admin-
istrators jointly andseverally, firmly by these presents.

Dated November 30th, 1892.

F. V. McDonald, [Seal']

G. C. Sawyer. [Seal]

The consideration of the above obligation is such that,

Whereas : The above named F. V. McDonald has
taken a writ of error to the United States Circuit Court of

Appeals for the Ninth Circuit, to reverse the judgment
rendered in the above entitled action b}^ the Circuit Court
of the United States for the District of Washington, in the
western division thereof ; and said F. V. McDonald is

desirous of giving security on said appeal and writ of error

for the prosecution thereof, and for costs in accordance
with law and the order of this court in that regard made :

Now, therefore, if the above named F. V. McDonald
shall prosecute the said writ of error herein to effect, and
shall answer all costs if he shall fail to make good his said

writ of error, then this obligation shall be void, otherwise
to remain in full force and virtue. F. V. McDonald,

G. C. Sawyer.

State of Washington, 1

County of Pierce.
]

G. C. Sawyer, being duly sworn, for himself saj^s : That
he is a resident of the State of Washington, and is not an
attorney or counsellor-at-law, clerk, sheriff, marshal or
other officer of a court of justice ; and that he is worth
one thousand ($1,000.00) dollars over and above his just
debts and liabilities and property exempt from execution.

G. C. Sawyer.

Subscribed and sworn to before me, this 28th day of
November, 1892. Frederick M. Hedger,
Notary Public for the State of Washington, Residing at

Tacoma.

Approved by me November 29, 1892.

C. H. Hanford, Judge.

endorsement.

Filed November 30, 1892. A. Reeves Ayers, Clerk.
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United States of America, ss.

The President of the United States of America, To the

Judges of the Circuit Court of the United States, for the Dis-

trict of Washington, Greeting

:

Because in the record and proceeding, and also in the

rendition of the judgment of a plea which is in the said

circuit court, before you, between F. V. McDonald, plaintiff,

and Dolphus B. Hannah and Kate E, Hannah, defendants,

a manifest error hath happened, to the great damage of the

said F. V. McDonald, as by his complaint appears, and it

being fit, that the error, if any there hath been, should be
duly corrected, and full and speedy justice done to the

parties aforesaid in this behalf, you are hereby commanded,
if judgment be therein given, that then, under your seal,

distinctly and openly, you send the record and proceedings

aforesaid, with all things concerning the same, to the

United States circuit court of the appeals for the ninth

circuit, together with this writ, so that you have the same
at San Francisco, in the State of California, within thirty

days from the date hereof, to be there and then held, that

the record and proceedings aforesaid be inspected, the said

circuit court of appeals may cause further to be done
therein to correct that error, wdiat of right and according to

the law and custom of the United States should be done.

Witness, the Honorable Melville W. Fuller, chief

justice of the supreme court of the United
States, this 30th day of November, in the year

[^SeaZ.] of our Lord one thousand eight hundred and
ninety-two, and of the Independence of the

United States the one hundred and seventeenth.

A. Reeves Ayers,
Clerk of the United States Circuit Court for the District of

Washington.

The above writ of error is hereby allowed.

C. H. Hanford,
District Judge, Presiding in said Circuit Court.

Service of the within writ of error by receipt of a copy
thereof, is hereby admitted at Tacoma, State of Washing-
ton, this 3d day of December, 1892.

[^Signed.'] W. C. Sharpstein,
Attorney for Defendants in Error.
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United States of America, ss.

To Dolphus B. Hannah and Kate E. Hannah, Greeting:

You are hereb}' cited and admonished to be and appear
at the United States circuit court of appeals for the ninth
circuit, to be held at the City of San Francisco, in the

State of California, within thirty days from the date of this

writ, pursuant to a writ of error filed in the clerk's office of

the circuit court of the United States for the district Wash-
ington, western division, wherein F. V. McDonald is plain-

tiff and you are defendants in error, to show cause, if any
there be, why the judgment in said writ of error mentioned,
should not be corrected, and speed}' justice should not be
done to the parties in that behalf.

Witness the Honorable Melville W. Fuller, chief justice

of the supreme court of the United States

this 30th day of November, A. D. 1892, and
[/SeaL] of the Independence of the United States, the

one hundred and seventeenth.

C. H. Hanford,
District Judge Presiding in said Circuit Court.

Service of the within citation by receipt of a copy
thereof is hereby admitted at Tacoraa, State of Washing-
ton, this third day of December, 1892.

[^Signed.] W. C. Sharpstein,
Attorney for Defendants in Error.

United States of America,
' ^ ss.

District of Washington\

I, A. Reeves Ayres, clerk of the circuit court of

the United States of America for the district of

Washington, by virtue of the foregoing writ of error,

and in obedience thereto, do hereby certify that the follow-

ing pages numbered from one to 187 inclusive, contain a

true and complete transcript of the record and proceedings
had in said court in the cause of F. V. McDonald, plaintiff

in error, against Dolphus B. Hannah and Kate E. Hannah,
defendants in error, as the same remain of record and on
file in said office.
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In testimony whereof, I have caused the seal of the said

court to be hereunto affixed, at the City of

Tacoina, in the District of Washington, this

1st day of December, in the year of our Lord

[Seal] one thousand eight hundred and ninety-two,

and of the Independence of the United States

the one hundred and seventeenth.

A. Reeves Ayres, Clerk.



INDEX TO TRANSCRIPT.
Page.

Answer to Complaint 5

Amended Answer 13
Assignment of Error 120

Bill of Exceptions 33
Bond on Appeal 122

Complaint 2
Citation 125
Certificate of the Clerk of Circuit Court to Transcript 125

Exceptions, Bill of 33

Findings of Facts and Conclusions of Law 30

Motion for a New Trial 28

Order allowing Defendents to file Amended Answer 12
Order taking Cause under Advisement 24
Opinion of the Court 24
Order Overruling Motion for New Trial 30
Order Allowing Bill of Exceptions 32
Order Allowing Appeal 119

Petition for Appeal 119

Reply to Answer 11
Reply to Amended Answer 20

Stipulation Waiving Jury 22
Stipulation as to Evidence 23

Writ of Error 124



I


